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."~_ ·< ~ ~nte'n~ri,a: a~:· a, pra~k; ·and that it. was' 
an exceedingiy foolis_h thin.g to d.o. The 
employe ;· caught up in the-.moment and under· 
the influence· O:f co-workers performed an 

. adolescent act.. The ~mployer, on the. other 
h~nd,_had a· signifi~ant interest in protecting· 
itself from the results of such activity .. 
Not only did the employer _run the risk .of . 
damage_ to its .r~putation should an outside:r-
be present, the more_ signifi.cant matter·was 
the serious potential· imposition on the 
receptionist. Although·many people, espec­
ially in a factory setting,· would-laugh -0ff 
the incident as a bad joke, the risk 
remained that the ·people involved, the 
receptionist or any w~o heard the page, 
might be pers·onally and significantly upset -
_by the unwitting involvement· in the act. 
There is no question that the employer· must 
protect its work~rs from such an imposition, 
must protect its reputation and must maintain 
order and an appearance of professionalism. 
The mode chosen by the emploier to maintain 
discipline was the dischar~e of the employe .. 
That was well wi~hin its discretion and for 
valid business reasons. Yet, in terms of 
wilfullness, the employe intended none of 
the dire. ·consequences which could have resulted 
from the mindless act. His actions amounted 
to an .isolated instance of very poo·r .1udgment, 
but did not rise to that level of wilfull 
impropriety as to constitute misconduct 
within the meaning -of the unemployment compen­
sation law. -

"In coming to .its decision, the employer 
considered that t~e employe in his act was 
acting in concert with .a co-worker who had 
committed an act of sexual harassment against 
a co".'"woI'ker. The employe denied, and there 
is -no evidence to the contrary, any involve­
ment:in that other activity. The employer 
was properly highly incensed o-ver the other­
harassment and lumped the ernploye's page 
together with that of the other matter. 

• The differences between the acts are signi­
ficant. The one is an act of foolishness 
and the other an act of knowing cruelty_• 11 
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co-worl\er 1 _s· ce,lling a company_ s~_cret8:rY a_tid breathing 
. . 

heavily into the telephone. 

·ISSUE 

The issue is whether such conduot const'itijt~d 

misconduct· wi th_in the meaning. of the· Unemployment Compensa-_·,- -

tion A<tt. 

FACTS 

An examination of the record made·before the 

commission reveals that the employe was 22 years of age at 

the time and had no· previous experience as an employe. 

A c9-worker suggea.ted the pag.e as a prank. When he declined 

to do it himself because of fear that his•ioice would be 

recognized, the employe-respondent volunteered to do it. 

The act was contrary to written ruies of the 

employer which were known to the employe. These rules in 

regard to discipline and discharge provided far an oral 

warning as a first s~ep and a written warning with suspension 

as a second step. Thos.e steps could be skipped in the case 

o.t' extreme misconduct. Deliberate misuse of company 

property:, :v:tle .. l.~ngu_ag~ and indecent conduct were enumerated 

as extreme misconq.uct. The rules warned employ es. that a· 

die~barge would result in ineligibility for employe 

• benefits. 

It 1s also clear that this was the first trans-
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gression of. the employe-respondent and wa.s .not·· done as • 

pa,rt of his co-worker's ·cond_uct of harassment: of another 

female emp1oye·. The employe. volunteered to apologize • 

to the receptionist, but ~as precluded from doing so .. 

MEANLNG OF MISCONDUCT 

The statute itself does not define the ter~ 

misconduct. Judicial interpretation of the term mis­

conduct as used in. §108.04 (5) Stats. was first con­

side:red in Boynton Cab Co.· v. Ne.ubeck t 237 Wis. 249 

(1941). It Wa:3 there said that misconduct as used in 

the statute is: 

" limited to conduct evincing such 
• wilful! rir wanton disre~ard of an employer's 
interest as 1s ·round in deliberate viola­
tions or disregard of .standards of behavior 
which the employer has the right to expect 
of his employe or in callousness or negli­
gence of such degree or recurrence as to 
manifest equal culpability, wrongful intent 
or design or.to show an intentional and 
substantial disregard of the employer's 
interest or the employe's duties and 
obligations to his employer. 

• • • 11 M~:r-e inef!'1ciency, unsatisfactory 
• · conduct, fa;t,lure of good performance 

as a result o:r· .:l.nability or incapacity, 
inadvertance or ordinary negligence in 
isolated instances or good faith errori 
in judgment or discretion· are not to be 
deemed misconduct·within the meaning of 
the statute. 11 
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Wh~~,fo;mul~'t1J~ _thj~ ·.test. ~or misconduc"t as it 
- . . • . . .• 

.relates to unemployment. compensation the Supreme Cou~t-- _in 

Boynton, supra, p. 261 quoted exten~ively from·guidelinea 

given t·Q tribunals under the British· Unemployment Compensa­

tion Act. The· Court quoted as-follows: 

urt is not safe to do more than deal with 
the subject· on b\t\,rad lines-because miscon­
duct is alway$ a question of fact which 
depends upon an infinite variety of ci~­
cumstances including the past record and 
geneial character of the alleged delinquent~ 
As a generil rule it may be said that a 
single instance of ne~li~ence or mistake 
is not sufficient evidence of misconduct . 

But to this rule there are exceptions, and 
when the direct consequences of an ~ct or 
omission are fairly obvious to an applicant 
and are such as to be likely to cause serious 
loss to thi employer, his business or his 
property, a finding of misconduct is not 
unre as onab le . 

But.though one instance of negligence or 
mistake may not amount to misconduct, the 

- recurrence or repetition of the act or other 
acts may indicate a culpability which may 
clearly be described as misconduct. I think 
that point is reached when it can be said 
that the behavior of an applicant shows a 
wanton or deliberate disregard of his employer's 
interests or of applicant's duties .... 
Here, again, 1s a question of fact to be 
determined upon consideration of ~11 the 

• circums·tances ~- The standard or test will 
not be the same in all cases. It will vary 

_with degree of responsibility or skill. which 
the employe is engaged to exercise. The 
number of warnings given may be an important 
factor and the-evidence of them should be 
definite .... In any case, misconduct must 
be proved and not assumed. 11 
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intent and ·attitude_ of·. the emp·loye :·1n- regard to determina...: . - . . . . . 

tion· whethe.r' the misconduct: refiects an intent:ti:m~l_- an·d. • : • • 

. . 

substantial disregard of the employer ts intere·sts or 

. employe I s dutie·s. Mqq_;raw-Edison Co. v. ILHR Dept. ,- ·(5.4 Wis . .-
. . 

2d. 703 • (1_974). For an ·ernploye's .. .misbehavior to· b.e misconduGt. 

it 'must te found to be an. intent;tonal and unreasonable 

interre·rence with his employe's interests. Baez v.- ILH;R De t_., 

40 Wis. 2d 581 (1978). At the same time the 'court has 

re~ognized that a recurrent pattern of ne~ligent acts so 

serious as to amount to gross negligence an.d thereby· 

evinbing an intentional and substantial disrega~d of the. 

e·mployer 's interests amounts to mis conduct. Fitzgerald v. 

Globe.Union, rnc.,.35 Wis. 2d 332 (1967)·. 

EXTENT OF COURT'S REVIEW 

.A determination of whether or not ce-rtain conduct 

amounts to mis conduct is a· conclusion of law and ·a deter-

mination by an appeal tribunal or commission 1~ not binding 

on the courts. Cheese v. Indust·rial Gomm.,. 21 Wis. ·2d 8. 

(.1963); .·McGraw:---~d-iso~,-, sui:>ra.- A court rriay substitute its 

judgment· for that of' the· agency·, Frito'.""Lay 1 Inc. v. WLIRC, 

95 Wis. 2d ·395 (Ct. Abpeal-1980). Nevertheless; this 

_principle· is subject to several· caveat.s. Due deference 

must be accorded an agency's application o·f the law to the 
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expertise in the. matter. Wi;sconsiri Dept. of.Revenue·v.­

Milwaukee ··Refi.ning Co .. ,- 80 :wis > 2~ .-4_4· ( 1"977 L ·- Its.· con~-· 

struction arid _interpretation of the statute is entitled to 

great weight. • If several rules of application. of _·a rule are 

.equally _cons1s€~rtf'with the ·pu~pose or the· stat~te, the 

Coµrt will adopt· the. agency's formula,tion and applicat·1on of 

the standard, if a reatio.nal basis exists for -the agency's 

interpretation and does not conflict with legislativ·e 

• history, prior court decisions or constitutional prohibitions. 

LibbY_t McNeil & Libby v. _WERC z 48 _Wis. 2d 472 ( 1970). 

How~ver, such deference. 1s not required when a court is as 

competent as. the agency to decide the ques t1on involved. 

Wisconsin Dept. of_ Revenue, su~ra. 

With these guidelines· in mind, the Court has· 

·analyzed the record before the Commission. It concludes 

·that the Commission has erred in interpreting the law and 

therefore acted o·utside its powers. 

It_ is the Court's judgment that th,e Commission 

has. given too ·11ttle: weight to the e,mployer 's interest in 

re.g1;1.rc:;l . to . pro-v1d1ng a workpl~ce where female employes are 

.free. from such inu,os1t1on and harassment as encountered in 

the caa.·e at bar. This is a -matter of l;lroad public policy 

of which the courts are more competent than the agency 

because of their more generalized experience. Recent 
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leg_islation in the ~~l~Ls ar:·sex.ua1: a·ss~u{~ ;· dohlest~_c· ab-us.e-·-
. ·. : 

and sex discrimination· a.re expr~ss:ive • ~f a strong 1;mblic 

policy discouraging conduct and- attitudes which coridone 

such activity _as involved in this action. The--pubiic-poiicy··, 

expressed in the Unemployment Compensati-on Act to cushion· 

the ~mpact of unemployment does not extend· to those who 

forfeit. their eligibility by miscondu_ct. 

Because the Court concludes that the Commission 

has erroneously interpreted_ the law as i.t applies to the 

·circumstances of this case, it sets aside the decision of 

the Commission and revers.es its determination. Counsel for 

the•i.peti tioner is directed to prepare an appropriate order. 

Dated at Milwaukee, Wisconsin~ this 

of October, 198~. 

BY THE COURT: 
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