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Plalntiffs, MEMORANDUM DECISION 

vs. 

DEPARTMENT OF- INDUSTRY, LABOR 
AND HUMAN -RELATIONS, 

...,._ 
Oefeiitdant. 

BEFORE: HON. GEORGE R. CURRIE, Reserve. Clrcult Judge 

Each of the plaintiffs In this action has filed .-n appeal pursuant to 

Sections 102.23 and {08, 10(4), Wis. Stats., of a November 21, 1975, 

decision of the defendant depa,,tment which affirmed the appeal tribunal's 

declslon which determln~d that each plaintiff was, an "employer" within 

the meaning of sec . 108 ,02(4)(c), Stats., and consequently subject to the 

payroll tax ani;t reporting provisions oi' ch, )08 , Stats. 

i 
Initial determinations had been made during the months of May and 

June, 1974 1 that all but four of _the p\alntiff51 were subject to the provislon's 

oF ch, 108, Stats., c,,ffective January 1, 1972;- and plaintiffs Howal"d, 

l<uenzl, O'Donnell, and Wetzel were held to be so subject effective 

January 1, 1973. These lnltlal determinations were appealed by the 

plaintiffs and the appeal tr lbt,..inal conducted hearings on these appeals on 

J<1r1uary 7, February 6, and February 19, 1975 . The appeal tribunal 's 

decision of March 3, 1976, affirmed all of these lnitlal deterrnlnations. 
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THE ISSUES -

The plain~lffs ratse these issues: 

{ 1) D id the department mal<e a proper flnding l..lf1der sec. 

108. 0:2(8)(a), Stats., that t he ''drivers" of plalntlf'fs' taxicabs . 

performed serv!ces for the plaintiff "owners'' of the cabs? 

(2)' Whethe,· theN! ls credible evidence to support the findings 

made that the plaintiff "owners" were not exempt rrom payroll 

contributions under the provisions of sec. 100,02(3){b), Stat.s,? 

T HE APPLICABLE STAT\JTES 

S ec. 108.02(3), Stats., provides: 

11 (-3) EMPLOYE, (a) 'Ernploye' means any Individual who ls 
or has been performing services for' an employing unit, ln an 
employment, whether or not he is paid directly by such employlng 
un\t; except as pr'Ovlded !n par. {b), IF a contractor performing 
services for an employing unit ls an emp\oye under this sub
section and not iln employer S1Jbject to the contrlbutlon provisions 
of this chapter, a person employed by the contractor In fulfllment 
of hls contr11ct with the employing unit shall be considered the 
employe of the employing unit. 

11 (b) Paragraph (<1) shall not: apply to en lnd\v!dual p~l"formtng 
services for 11n employing unit IF U1e employing unit satisfies the 
d.,partment as to both the following conditions, 

11 1. That :;uoh Individual has been and will contjnue 
to be free from the employing unit's control or 
dlrectlon over the performance of h i s services both 
under his contract and ln fact; and 

11 2. That such services have beeri pe rformed In an 
independently est,iblished trade, business or 
profession ln whlch the individual ls customarily 
engaged." 

SUMMARY OF EVIDENCE AND FINDINGS OF F ACT 

Each of the plaintiffs owns a non-tran sferable taxlcabJranchlse, 

sorn~mes referred to as a permit, Issued oy the Ctty of Milwaukee. 

The holders of these franchi ses are referred to In the flndlngs of fact as 

'fowners 1'. 
,.__. By virtue of this franchise ea.ch p la.intlff "owne r " ls aUowed 

to operate one taxicab In and around the City of Milwaukee. In all cases 

2, 



legal tit l e to the franchised taxicab ls ln the plaintiff "owner" but \n the 

cases or the plaintiffs Ojamond and Howard the actual owners are the 

d r\ vers Cornelius and O'Donnell, 

Each plaintiff "owner" _has leased his franchlsed taxicab at least 

part of the time to a driver For a set period or time such as a month, 

week, or day, for a set fee, except the plaintiff Howard. 

The arrangement between plaintiff Howard and the lessee O'Donnell 

Is that O'Donnell, who actually owns the taxicab, title to which Cs In 

Howard's name, pays nothlng to Howard for the use of the latter's 

franchise, It being Howard's purpose to keep the r·ranchlse In use until 

Howard's son ends his service in the Navy. 

Tile plaintiff Diamond held a taxicab r'ranchlse while the driver 

Cornellus owned a taxlctJ.b bvt had no franchise. There is a long waltlng 

Ust ror ,franchises so Cornelius mad~. an a'rrangement with Diamond whereby 

title to the taxicab _was.placed ln Diamond ' s name and Corne\lus ag.-eed 

to pay Diamond $45 per month for the rlght to operi:;te under Diamond's 

franchise. The benefit whlch Dlamond derives From Cornelius driving the 

taxicab Is lt keeps hls franchise from lapsing. 

__.-':=-No;;ld;~~-:-a~ • ;d-duce~·-~1at -~~y-- "~~~: r" ever exercised any CQntrol 

over the driver's operation of the leased taxicab in so far as providing the 

publlc with tax\ servlce, and there was muct; positive evidence that such 

-------------.:-------- - - - --~
control was not exercisw.----....___ _______________ 

It is, the cornpensation earned by each 1drlver over and above expenses 

upon which the department lmposed an unemployment tax by its lnitta\ 

dete rm \nations. 

The pla!nttffs' brief c;:oncedes that no mate rial fact.$ are in 

dispute. 

the appeal trlb\Jnal' s mater_la\ findings of Fact read: 
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"MILTON M. O1.AMOND, et a\,, <1/b/a VETERAN TAXICAB 
•44, hereina~er referred to as 'owner' or 'owners', ls a holder 
of a taxicap franchise granted by the· City of Milwaukee to operate 
a taxicab on the streets of that city. Some 'owner(s)' are the only 
drivers of a taxicab operating under a specific franchlse; 
some do not drive a taxicab under tt1el r franchi se but lease 
the taxicab to another pef'son, hereinafter' referred to as 
'driver' or 'drivers'; and some drive the taxicab under their 
franchise part of the day and another 'driver(s)' drives at 
dlffereht hours of the day for an agreed .upon rental payment. 

"Some 'owner(s)' ovvn taxicabs, taximeters, radios and other 
equipment and some do not , However, legal title to ta1<icabs 
Is always In the name of the 'owner', the same name appearing 
on the taxicab franchise issued by the C.ity of M llwaul<ee. 
Publlc I iabllity lnsu,..ance policies for the pr-otection of the 
public must be in the name of the 'owner'. A metal p\ate 
with the name of the 'owner' and the franchise taxicab 
r1umber must be affixed to the lnslde of the taxicab and the 
number must be painted on the taxicab fenders or body 
lnrormlng the public of the name and number of the ' owner' 
of the taxicab. 'Owner' must have hls taxicab Inspected 
two tlrnes a·year and Is required to b~ •in the taxicab or 
accompany It at the tlme of actual Inspection by Ctty 
officials . 

"Most ' owner(s)' Involved herein lease taxicabs and equipment 
to 'drivers' for use as taxicabs and receive a mutually agreed 
upon rental fee from 'drivers'. Most arrangements between 
'owners' and 'drivers' are based on oral agreements at fees 
paid to 'owner' ranging from about $40 a mo11th to about $85 
or $90 a week, with the exception of GENE T. HOWARO, d/b/a 
VETERAN TAXICAB #83, Who leases his taxicab franchise to a 
'driver' without a r ental payment. In most cases 'owner' 
requires 'drivers' d riving taxicabs to deposit the sum of $250 
in escrow, the deductlble amount of public liability insurance, 
in case a 'driver'. has an accident. This requirement indemnifies 
'owner' of any monetary liability catJsed by accidents of 'drlvers'. 

"Most 'owners' subscribe to a radio dispatch service and 
pay from $60 to $90 a month for- such service. 'Drivers ' are 
permitted to use this radio dispatch service without any 
additional r-ental fee or payment, Most 'owners' · pay for 
complete maintenance of the taxicab· such as repair service, 
new tlres, battery, oil changes, etc., and 'owners' and 
'drive rs' each pay for t he gasoline us~d by them when 
operating the taxicab. 

"The Milwaukee C-Ode cf Ordinances under which taxicabs are 
operated on c i ty streets and the . conditions imposed on the 
'owner(s)' of a franchise require the 'owner' to furnish 
safe and adequate service at just and reasonable rates; 
require the 'ownel'1 to exercise control over' persons who 
df'lve thetr cabs In so far as tt,e amount of hours such 
persons are allowed to drive a cab; requ i res the 'owner' 
to provide the 'driver-' witl-\ dalty trip sheets for the 
driver to record certain lnformat lon; and makes taxicab 
rates binding on the 'owner' and ''driver' . 

• • • 
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"If a 'drlver' failed to perform hls services to the 
satlsfactlon of 'owner' or abused the equipment used by 
him In performing such services or through a,;:cidentai 
caused pub\ic liability insL•rance to be cancelled Or' 
premiums Increased, 'owner' could refuse to allow use of 
the ta><lcab or franchise granted by the city. The franchise 
granted by the Clty of Milwaukee to 'owner' was not 
transferable to 'driver' and •owner' could r efuse, at any 
time, to permit 'driver' from driving .a taxicab under the 
franchise . The granter of the franchise - City of Milwaukee -
and the public looked to 'owner' for safe operations of the 
taxicab. The relat ionship ~tween 'owner'' and 'driver' was 
terminable at wit\ from which it can reasonably be found 
that 'owner' had an inherent r i ght to control the manner in 
which 'driver' expended his tlme. The question is not, as 
'owner' contended, whether control and diPectlon was, in 
fact, exercised by 'owner ' over 'driver' , but whether 
'owner' had the right of direction and control over· 'driver'. 
I t is clear that ' owner' had the right oF direction and 
control ove.r 'drlver' in the performance of services . . .. . 
"Under the clrcumstances 'owners' failed to establish that 
'drivers' were free from control or direction over the 
performance of services both under oral contracts of 
employment and in fact and that suc h services were performed 
ln an lndependently establlshed trade, business or profession 
In wh\ch they were customarily engaged. 

"The appeal tribunal therefore finds that the 'drivers' were 
employes of the 'owners', within the rnean\ng of Sect\on 108 .02(3) 
or the statutes." (Emphasis supplied.) • 

THE COURT'S DECISION 

A. Alleged Lack of a Proper Findlng that Drivers 

Perfor<Yled Services for the " Owners" 

rn Transport 011, Inc. v . Cummings ,(197?), 54 Wis. 12d 256, 

195 N.W. 2d 649 , the Supreme Court considered the issue of' whether the 

Department ,of Industry, Labor' and Human R~ations had made the proper 

factual deterrnlnatlons with respect to whether the respondent lessee of 

a service . station was the employee of the appellant lessor under sec. 

108.02(3), Stats ., and declared (p. 262): 

. Under Sec. 108 .02{3), Stats., a two-step 
process Is rcqutred to determine whether nn individual it. an 
'employee' . The first step is to decide whether a person falls 
w i thin the purview of Par . (3): That he Is an 'individual who ls or 
has been performing services for an employing unit, In an 
employment.' If the person meets the test of Par. (a), the 

second st ep ls to determine whether the Individual Is exempted vy 
both or the provisions of Par. (b) . 0 
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The Supreme Court held that tt was reversible err-or for the department 

to have failed to m ake a basic find ing with regard to coverage under 

sec. 108. 02 (3) (a), Stats. 

It ls obvious that the appeal trlbunal In the lnstant case failed to 

adopt the two-step approach requlred by the holding ln the Transport Oil 

case, This, however, does not require that this Court remand the matter 
:....,- - -----· 

to the department to make a proper Findlng under Par. (a) of sec. 

106,02(3), Stats., If the appeal tribunal's findings of fact are such as 

to actu;i.lly flnd that the drivers performed services for the 'owners'. 

The Court is or the opinion that the underlined porti ons or the appeal 
I 

tribunal's findings of fact, as quoted supra , are open to the reasonable 

construct(on that they constit<.1te a finding that the drivers did perform 

services for the "owners". Clearly that was the appeal tribunal's _ _ ______ ... ~· . -· . .. ~ .. . - . - - .. 

Intent. The Court must assume tha t this also was tne department's 
....-----· 

Intent when· it affirmed the appeal tribunal's declslon containing such 

flndings of Fact. 

T he drlv\ng of the "owners'" cabs was the service which the drivers 

performed For the "owners". ln cases -where the "owners" did not operate 

the franchised taxicab at a ll, this ser'vice kept the franchise alive, 

because unless the franchise was so exercised it would l apse and be lost. 

In all cases where the "owners" r eceived remuneratlon rrom the "drivers", 

they dld so as a result of the "drivers" operating the leased taxicabs . 

Althougti the rentals were not dependent on t~e drivers operating the leased 

taxicabs, lt Is a reasonable inference that the only reason the lessees paid --------• 

these rentals was ln the expectatlon o f making money through operating 

the leased vehicles. 

B, C redible Evidence Supportlng t-- lndlngs of Fact that PlalntlfF 

"Owners" Were Not Exempt Under Par. (b) of Sec, 108,02(3) ,Stats . 

Par. (b) or sec. 106.02(3), Stats., provides two condit ions , both 

of whlch must concur, whlch will exempt an alleged employing unit from - -
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havlng to pay unemployment tax, viz., ( 1) the alleged employee has been 

and will be free from control of the alleged emp loying \./nit In the 

performing of his services; and (2) these services were perfon-ned In an 

Independently established trade , business , or proress!on, 

It has long been held that l;he principal _ test for determining ff a 

relationship of employer-employee exists is whether the alleged employer 

has the r ight to determine the details of the work. Scholz v, Industrial - ~-
~· (1960), 267 Wis, 31,•37, 64 N.W. 2d 204, 65 N. W, 2d 1; 

Phaneuf v. Industrial Comm. ( 1953), 263 Wls . 376, 378, 57 N,W, 2d 406, 

While this ls not a worker's compensation case .but an unemployment 

compensation case , the Court Is satisfied that the statutory words 

"will cont!nue to be free from the employl.ng unit's control or dlrectlon" 

ln par, (b) of sec . 108. 02(3) are concerned with the right of control, 

Ono or tho olornents to be considered In determining whether the ,----------- -· .. -~---~--· -·~--~------ ·-~ 

alleged employing unit has the right of control Is whether the contract ls 

subject to termination at the will of the alleged employing unit, See 

Scholz v, lndustrlal Comm, supra, at page 38, Her·e the evidence ls 

undisputed that the "owner.s" could have terminated the verbo1I leases to th~ 

drivers at any t(me. 

In the cases of the dr!vers Cornelius aod O'Donnell le:asing from 

plalntlffs Diamond arid Howard, where the lessees were the actual owners 

of the taxicabs, a termination of the l eas€\ , would place the lessees under 

cl, serious handicap because they would then be without a taxicab franchise 

\ 

under which to operate their taxicabs. Therefore, even ln these two 

situations It was a permissible reasonable Inference for the appeal tribunal 

to draw that the lessor's rlght of instant termination gave hlm a right of 

A case ve.ry much In polnt is that of Kaus v. Unemployment 

Compensation Commlssion (1941), 230 Iowa 860, 299 N.W. 415. 

• There, as here, the drivers "\e.ised" vehicles from the frarichise owners 
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f'or a set fee ror- a set period of t ime under a verbal agreement terminable 

at will. The Iowa court helo that (299 N.W. at pp, 417-4 19): 

"The city ordinances require a license for anyone engaging 
in the taxi business and the procurement of insurance for 
a bond for the benefit of those Injured or damaged through 
the negligence or rnisconduct of any driver, A violation 
of the ordinances co11st ltutes a m isdemeanor, Appellee 
procured svch a .1 icense and took out the required 
Insurance covering himself and his employes while 
operating the cabs , No such license was ever issued t o 
any dl"lver. 

♦ ♦ • 

"It is well settled that a failure to exercise control does 
not mean that the right of control does not exist. Also, 
that a servant may be given by hls master much freedom 
In the method and me.ans whereby he does his work 
(C ltations omitted.) It should be remembered also the.t 
the absence from an agreement o f a provision recognizing 
tne right of control does not mean that no such right • 
exists. The reservation of control ts presumed unless 
the contrary appears. 

.. .. . 
"The fact that appellee procured a license to operate the 
cabs ha!l a bearing upon the relation between the partles 
and lndlcates that appellee and not the driver ls engaged 

• 1n the taxi business (Cltatlons omitted .... ) . .. . 
''We think ft is not Inconsistent with the employer-employe 
relationship that the drivers can, if they see flt , reject 
cal\s which would prove unprofitable . Jones, Collector v. 
Goodson and Scott, supr a. In the very nature of thing!;!, 
no driver wl\l pay $3 and f-urnl sh the gaso\lne to use a 
taxi for twelve hours and reject many call_s or mal<e 
extensive personal use of tha, car.'' 

The S~Jpreme Court of Iowa also rejected the argument advanced by plaintiffs· 

I 
hereln that the relationship betwet>..fl franchise owner and drlver wa.s merely 

that or ba l\or and bailee. 

Plaintiff's' b,-ief cites f<ress Packing Co. v . Kottwitz (1973), 

l?,1 W i s, 2d 175, 212 N.w. 2d 97, for the proposition that only a bailment 

relationshlp existed where the only control exercisable by the "owners" 

was llmlted to how the drivers cared for the physic al condition oF the 

taxicabs and did not extend to the ope<'at ion thereof In carrying on the taxicab 
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business. The essential and material difference between the facts of 

that case and the. lnstant situation ts that the truck in the l<ress Packing Co. 

case was not being operated under a franchlse )which franchise the owrier 

had an interest {n protecting so as to gain an income therefrorn. 

The Court determines t hat upon the undisputed evidence the appeal 

tribunal and the department could draw the reasonable inference set forth 

ln the flndlngs of fact "that ' owner' had the dght and direction and control 

over 'driver' In the performance of services", and "Under the circum

stances [the] •owners' failed . to establ(sh that 'drtvers' were free from 

control or dlrcctlon over the performance of services . . . under oral 

cont Nlcts of emp I oyment ." The burden of proof to establish the exemption 

• provided in. par. (b) of sec. 108.02(3),. Stats. , was upon tt1e plain.tiffs 

and the appeal tdbunal and the d epartment wer"e not required to draw the 

inference that no rlght of control or direct i on existed In the pla lntlff 

"owners" from the evidence that t he ••owners" had not exercised such control. 

The Court now turns to the find ing of f act that under the circum

stances the "owners" failed to establish "that. such services (by the 

drivers) were performed In an independently established trade, business, 

or profess ton in which t~ey wer.e customarily engaged." Even If this 

findln g were to be held not to be supported by credible evidence, It wovtd· 

not affect the outcome of the CiiSe because in order to establish the 

exempt1011 under par. (b) of sec. 108.02(3~'. -Stats., the ' plalntlffs are 

required to establish both lack o f right of control In themselves, and 

that, the services performed by the drivers wkre in an Independently 

established trade, business, or profession in which the drivers are 

customarHy engaged . 

The Court Is or the oplnlon that ttie appeal trit>unal and the 

department could reasonably conclude that there Is no Independent trade, 

business, or p rofession or taxicab ddvin·g In the City of MIiwaukee 

divorced from ownership of the taxicabs . lt Is not , for example, s lrnl\ar 

to the trade of a carpenter In wh!ch a carpenter' can carry on his trade 
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elther as an lndepel'\dent contractor contracting with the property owner, 

or 11s an employee of a contractor. The independent trade or bvs\ness 

here lnvolved ls the taxlcab buslness and that can only be carried on by 

means of ownership of one or more taxlcabs franchised by the City. --------~--------------------
1 n Radle;t v. Commonwealth (1944), 291 l<y. 830, 181 S.W. 2d 417, 

the Kentucky Court of Appeals had before tt a "lease" arrangernent 

whereby taxicab drivers retained 30 percent of their gross recelpts. 

Th·e Kentucky taxicab Uc,mslng statute was very similar to the Mllwaukee 

taxicab franchise ordlnances. In lts declslon determlnlng that the drivers 

were employees for the p\Jrposes of Kentucky's unemployment compensation 

act, the Kentucky court declared (18 t S. W. 2d at p. 418): 

''Under this (to1xlcab license] ~tatute It ls cl early the 
appellants, and not the drlvers, to whom the cars are 
purportedly leased, who ar,e engaged In a taxi business, The 
Statutes contemplate that the driver who operates the taxi-
cab For> the person holding the llc<!nse ls an ernp loye of the latter 
and not an independent contractor, It Is only the person who 
makes application ar>d recetves a \lcense that can be regarded 
as a taxicab operator." 

!n Transport Oll, Inc , v. Cummings , supra, the Supreme Court 

stated (pp. 266-267): 

'" . . . for an Individual to be customarily engaged in an 
independently establlshed business, lt must be such a 
business as the person has a proprietary Interest In, an 
Interest which he alone cor1trols and is able to sell or 
give away,"' 

"While the 'proprietary inte rest' test is not found \n 
the statute (sec. 10B.02{3)] 11t is the lnterpretatlon given the statute 
by the department. Thi s court has often said that practical 
Interpretations of ambiguous statutes b;y the agency charged 
with the enforcement of the statutes are given great welgl~t and 
are often decisive, . , . '' 

The department \11 afflrrning the appeal tribunal's decision 

In the Matter of the Contribution Liabillty and Status or Arrow Cabs, Inc., 

W\s, U .C. Digest, 1960, E::.E-432; 53-A-2S(C) held that taxicab drivers who 

leased taxicabs on a mileage b1'\sl.s from a taxicab company we.re 

nevertheless Its employees: 
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"The servlces performed by t he drlvers were not 
performed In an Independently establlshed trade , 
business or pl"Ofesslon ln which they were customarlly 
engaged. They had no business life apart from the ir 
assoclat lon w ith appe1 lant, an<J covld not themselves form 
and operate a taxicab service independently without first 
establ !shlng a p lace or business and sectJrlng approvai from 
the common council of the city which they may or may not 
recelve," 

The Court concludes that the finding made that the plaintiffs had 

not establlshed that the services performed by the drivers were not ·In 

an Independently establlshed _trade, business, or profess!or1, is supported 

by credible evidence. 

l.et judgment be entered confirrning the department's decision which 

ls the subject of t hls appeal. 

Dated this '1'/~y of September, 1976. 

By the Gour{: 
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