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STATE OF UISCONGII : CIPCUIT coeny - DAL Cominy
" DEAICH IV
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' CLORGE J. nASIno,_
Complainant,

DUPADRTHFINT OF INDUSTRY, LABOR AUD ' DLRCISION
LUMAN LRELATIONS, STATE OF WISCONGIN, :

legpondent.

This action wvas commenced by the plaintiff, Mr. Ceorge Masiroco,
pursuant to Wis. Stats. (1971) Section 102.09 and Wis. Stats. (1971)
Section 102.23, to review the decision of the respondent, Depart-
ment of Industry, Labor and Human Pelations, dated Sentember 4,
1974, That decision affirmed tle decision of tho Appeal Trikunal
for the Departﬁ&nt'ﬁ emplovment 3e¢urity division, Unerployment
Compensation, which ordered Mr, Masino to repay the sur of $2,340
representing unemployment compensation henefits he received for
which he is ineligibile. .

'y, Hasino was discharged from Arlan's Department Store on
August 15, 1972 for an alleged theft. lie was charged criminally,
tried before a jury; and acquitted., After Hr. Masino was found not
guilty of theft, unemployment Lepefits vere made available to hip,
lie then challenged his Cischarge pursuant to his union's collective
bargaining agrecement with Arlan®s. The grievarce wvas ultimateiy
sulwitted to a m@mbor'of the staff of the Wisconsin Frplovrent
Relations Commission for final and Lirnding arlitration. The
arbitrator found that therc was not "just cause" for his Jischarge.
The follouing rermedy was orderced: )

"ohatt (I be reinstated to his forrer or an
cqguivalent position without loss of seniority or
any henefites floving therefrom, (1) shall receive
bacl pay for all tiwe lost since the Cate of discharge.
The amount of back pay slall Le reduced by an amount
cqual to that he has carned in any emnlovmert that
he would not have earned cxcept for the discharge,

.



Cucle arount sliall Lo furllor dirig-ished Py the anount
ol Unenplovmoent Corpensation Le has received for Ulo
pcriod forward from the date of disclharge until lie 1s
reinstated. The Lmplover is directe¢ to reimburcse the
Unchnplovient Compensation Division of the Wiscongin
pepartrnent of Incdustry, Lalory and liuran Pelations in
such arount as (1) has receivec in tlie form cof unemplov-
nent compensation benefits.” (Lrphasis added). :

Arlan's wade an appropriate payrent to !'r, rasino under this
avard, but neglected toz?reimpﬁrsét the Department for the uncrploy-
rment compensation bencfits previously received by Mr. Nasino (82,340).

Apparently sometime between liarch 16, 1973 {(date of tlc
arlitration awvard) and iay 14, 1773 (date of the restraining ordor
of the Lanlruptcy court -- p. 38 of the record), a trustec in
Fan):ruptey was appointed for Arlan's Department Stores, Inc,

I'r, Masino and tlie Retail Clerks Union Local 1461, ATL-CIO,
oltained a confirmation of the arbhitration avard by judgrert taken
ir the Circuit Court for Dane County -- apparently before they
vere notified of the Lanbruptcy (Felruary 2, 1274). fThe Department
was entitled to pavments from Arlan's in the arlitration avard,
but they ¢id not join in seeking this judgrent,

Hir. Masino later filed a claim in the l:ankruptcy proceceding
for $2,340 (representing the "offset" unemployment compensation
benefits). llis claim was considered a "general unsccured payrent"
and was not paid. The Department did not pursue any claim in the
bankrupicy court, cven though Wis, Stats. Section 108.23 would give
theilr claim a preferred status whiclh likely would have been paid
in somc arount. ‘ '

The Cepartment evidently ¢id not or was not alile to recoup
their payments through the ordinary employer contribution rates
required by Wis. Stats. Section 108.18(1) and (4). Xor.did the
Department issue a warrant to collect "delinquent payments" under
Wis. Stats. Scction 108.22(2) from the employer.

The Department did, hovever, compence adrinistralive pro-
ceedings against Mr. Ilasino to recover unemployment compensation

b enefits he rcceived prior to the back pay award. Since Mr.

Masiro won his arbitration and received "bach pay" he was not

"unemployec" for lenefit purposcs and he was ordered to repay

$2,340, The findings of the PILIR deputy for Unenplovment Corpen-

sation vere affirmed 'y the Appeal Trilunal, and thoe Appeal Trilunal
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vas affirmed Ly the Cornmission.  “his appeal is talen from tioe

Conmission's cecision. o o
Wisconzin Stats. Section 100,00(2) (¢} provides:

"{¢) If any determination or deeision avarcing
benefits is finallv amnended, nodified or roeversed,
any berefits palg to the clairant whicl wvould not
have leen paid under such final deterrination or
Gecision sgtall Le deered an crroncous payrent.
Sections 102.16{2n) and (3) and 108.22(8) s)all
apply to the charging and recovery of such
erroneous payment,”

wig. Stats. (1971) Section 100.22(L)(a), as applicalle to this

action, provided:

"{5) (a). In case lenefits have lLeoen overpaild

or impropcrly paid to an individual, an initial
determination may e issued sctting forth the
indivicdual's liahility to reimlurse the fund for
sucl: overpaiment ....

"(k) To recover any overpavment for uhich
liability has lieen thus >.taﬁ115Lcu tlrc Cepartrent
ray file a varrant against the liable incividual
in the same nanner as is provided in this ecection
for collecting delinguent payvients fromn enplo;ors.

Fror thiese sections the Appeals Trilwunal concluded that:

"The emploveeo's eliyih:ility for unemplovrent
Lenefits and his ol:ligation for reirlurserment of
overpayment of such benefits are set forth in the
Cnemployment Corpensation Law, and ncither the
employee nor the employer or anyone representing
their interests can alter these resporsibilities
and ol:ligations for compliance with the Unewployrent
Compcusation Law. The arlitrator cannot transfer the
employee's obllgaflon for reimbiursenent of an over-
pavrent to another.

Ve disagree vith the trilaunal's interpretation. The trilunal
is corrcet insofar as ite reasoning is related to the dCeductildilite

of "collatcral pavierts"

from }ac) pav awarcd. Tt ic clear that
collateral lenefils such as lacl pay are treated ar "vages" and
rav retroactively affoct the elicihility of an unerplovrent com-
pensation recinient. Howvever, it is not clear that vlen "sctoff"
is madc in the discretion of tlic arbitrator that "unermplovrient

" vas cver rececived for purposcs of Secction 102.222(9) (a).

comrpensation
The Wisconsin Supreme Court las approved the "offset" procedure
{used lv the arbitrator in this case) vet certainly did not recuire

AL

that it Le uscd in every case. Celnart v, Kaulecsha Preving Co.,
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(1063) 21 wis., 2¢ 5°3, 597, 124 1,W. 2¢ &F4, That procedure is
within the discretion of the arbitrator, and olvicction by the
employee to such an "offset" would not e proper.

This procedure is much to the advantage of the Department
and consistent vith ccouitalble principles. The “"cortrilution®
system is already sct up between employers and the fund, an
cnplover is more likely to lLe available and solvent, and it
avoids a forfeiture on the omployce's part.

The Department's claim in this action arose solely from thre
arl:itration award. Defore that time ir. lasinc was eligille for
unemployment bLenefits. At the same tire the arbitrator awvarded
Lacl: pay he made the "offset". Tlerefore, his direction,
{(including regquiring the employer to pay uncrmployrent comnon-
gsation lenefits already received by lr. ilasino) was properly
made within his discretion.

The effect of the offset is the crux., The "offset" sul-
stituted monev in the hands of the emplovee (unerplovrent
compensation) for money in the hands of thie erployer (hack pay).
It is only logical that this procedure, supported in law, also
substitues the name associated with that rmoney. Thus, the
erployee reccived only "bacl pav" and as such he is not suliject
to a causce of action for "erroncously paid" unemployment comrpen-
sation henefits.

This vesult is consistent witl the purposce of the Unemploynent
Compensation Act. The idea is to compensate the erployce, rot
unduly errich the emplover., "M sound syvstem of unemploviont
reserves, contribution and Lenefits should induce ané revard
steady operations by each employer, since he is ir a letter
position than any olther agency to share in and to recduce tle
social costs of his own ilrregular cieployment." Wis. Stats.
Scction 108.01{2),

_—

The statutory cause of action provided in Wis. Stats.

n

Section 1€9.22(a) does not lie against this erplovee. Since



trhexe has heen no unjust enrichiment of the

crplovec, ro corron
law restitutionary actions

are availalle.
Judgnent may be entered

for the plaintiff, rever
Cormission,

sinag the

Dated this Gth gdgay of Decerher, 1977.

BY L COURT.

I/t QQLMC .Mh, T2

Willziar C. Sa thjon CJ
Circuit Judgce _
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cc:  Davey, Jarchow



