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This action \.;as commenced by the plaintiff, ~~r .- r:corgo Masir~r', 

pursuant to Wis. Stats. (1971) Section 100.09 and Nie. Stats. (1~71) 

Section 102.23,. to review the c"!ecision of the responccnt, Depart~· 

men.t of Inc~ustry, Lalior anl°! HUr.lan Pel.ations, date<'.' Sc?pt£>Ml:-er II, 

1974. , That clocision _affirmed tLe c"!ecisim1 of the· App0al Tritunal 

for the Department I s employment .security di visi91:1, t:ner-:ployn:E'nt 

Compensation, which ordered Mr. Masino to repay the surr- of $2, 3'10 

representing unemployment compensation benefits he received for 

which he is ineiigible. 

r~r. Masino \•ms di~chargec1 fror.. Arlan's Departmont Store on 

August 15, 1972 for an alleged theft. He was charged criminally, 

tried 1Jcfore a jury, and acquitte<1. After r.tr. nasino was founc'.· not 

guilty of theft, unanvloymcnt Lennfits ~ere rnadp available· to hi~. 

llc then challenge<:! hiE.:i ciscliargc pursuant to his_union'a colJ0cti.vc 

bargaining agreement with Arlan's. The gricvuPce: was ul d.r.,ately 

sul'lri tb."<1 to a meml)cr· of the staff of the t-:ir;consin rn:ployrr0.nt 

nelations Commi!itdo11 for final ant: hincUng arl.,itration. 'l'bc 

arlii tra tor found that there ,-,a~. not "j unt caur.f'" for J;is ti!1charg0. 

Tlic fol lmdr:g rN1cdy waf-l oracrccl: 

"Th,1t: (r) ho rci11ntatC'd to hiH forr;·,r.,r or an 
equivalent position without loss of f,;eniorit.y or 
any h!'n~f its flm,ing therefrom. (ll) sha 11 rf'c0i vo 
bacl: pay for all time lost .cine,, the (~at<·! of <~ischargc. 
Tb.:- ar.munt ()f back pay E-1:all be reduced J-·y an amount 
equal to that he has carnec': in any emplo:m1er:t that 
he would not have earneC 0:-:cC'pt for the discharge. 
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St!r:h ar..OliJtL i:L<\ll J.c- furt'.:cr l~ir~i:•j [d1c•<.~ 1 ·., t).c• ,:rn.n1111t·. 

of Cnemployrr.t!Il1: Cor,·pc:nsation Le has rccc:i v,. l1 for l:l.r_~ 
pcriot, fon',H<c fror.i the tci.llc of discl:ul"\JC until LP j s 
rcinslatcc_:. Th<-· Lmploycr i[j c;ircctc( to rcir,J·ursc.' t!·c· 
llncnployn\ellt Compcnsatio11 Division Of the ,-:isconsin 
UcpurtnQllt of I1n:Justry, Lal-or ancJ Iit11:·an Pclations in 
such arrount an (r'.) has r.ecPiVc!c~ in tJ;e forr.1 of Pn0mplo~:­
n,cnt compensation Lcnefits." (I.:r:,phasis ac'c'er,). 

Arlan.' s 1_nac1P µn urrn::·opriatc payrrcnt to !'r. J-"asino unc.~cr t!~is 

aHarcl, but ncglectc•d to·. ;ireip~J\.1rs~:: t},t~ Dopartn1cnt for tlic unor-.pl~y­

r.,cnt compensation lienefits previously rec<'ivcC by r·r. l'.asir.o ($2,3~r.) 

i\pparcntly sornetin:e between ::arch Hi, 1973 (C:ate of tLc 

arbitration award) a11d ~lay 1~, 1"73 (date of tl,e restraining orf0r 

of the l.:.anl·.ruptcy court -- p. 38 of the recort:.), a trustee in 

1-anl:rnptcy 1,•as appoint.Pd for /\rlan' r, Departrient Store!"', Inc. 

r:r. !lasino and tlic Retail Clcrl:s Union Local 111r.1, /\PL-CIO, 

ohtairwc1 a confirmation of the arbitration a11arcJ l•y ju<'gr.•ert taJ.:c~ 

ir: the Circuit Court for Dane County -- apparently before they 

1:ere noti f icd of the ban]· ruptcy ( Pcl ·,ruary ~, l 'J 7 ii) • The Departrnen t 

t·:as entitled to payments frorr /\rlan'r; in the arLitrat.ion a1•ard, 

but they L'1id not join :i.n see]:ir.0 tJ·,is ju(':gr::0nt. 

,ir. 1-'.asino later filed a clain in the L,anl:ruptcy proceoc'.ing 

for $2,340 (representing the "offset." unel'lployment compensation 

benefits). !lis claim was consic,eret; a "general unsecured payrr.er.t" 

and 1·,as not paid. Tlw Department did not pursue any clair,: in tl,e 

bankruptcy court, even though Wis. Stats. Section 108.:13 1-:oulc, give 

their claim a preferred i,tatus 1-:hicl: likely would have been paid 

in some arr.aunt. 

The Department evic1ently (;id not or 1-:as not aLle to recoup 

their payments through the ordinary employer contribution rates· 

requircc~ J,y l'lii,. Stab;, f,ection 1nn.lfl(l) anc, (I\). l,or did the 

Depurt1:1ent ir:f;ue u t1arrant to collect "delinquent pu.yrncnts 0 under 

l'lis. StaU;. Section lOfl.~2 (~) fron• the employer. 

Tl1c ecpurtn~PIJ t d i<.1, hcn·.0 cvrr, cor,;n~r.ncc- ac:r::in i st· ru Li vc pro­

ccecJings a0ninst I-1r. Ilasino to recover ufler.iployment con,pensation 

benefits he rcceivcc.1 prior to the Dael: pay a,,:arcJ. Since .!-ir. 

r"lasino 'ilOn his arbitration anti_ received "bacJ:. pay 11 he was not 
11 u~1ernploycc: 11 for 1 •cricfi t purposes ancl ho \·tas orc"!ercc.~ to repay 

$7,340, ':'Ile fill('in9s of tile DILf\J; deputy for L'nr,n:plo:,n,cpt Coq,cn­

satio1, Hr,re affirrnc(, I y the /\ppeal Tril.,unal, and tl,c /\ppcal ':'riLunal 
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\-ia~; uffirEicc~ l.1~' the·~ Co1,!111isEio"n. '1 llis ap1Jc.~c.1l .i.~~ tal·cn rrn1,: t:i,P 

Con•1ni!~·sion' ~; CC'ciHion. 

Wiscon:]in Stats~ Section 1on.o~ (9) (c) provic-:_cs: 

"(c) If any C:!ctormination or ckcision m·arc'ing 
benefits is finallv arncnc:'eC::., 1aoc.':ifie:~c: or reverse(, 
any l,cn(,fits paic: to the clair:ant 1d1icl: 1:ou1c; 1:ot 
have Leen paiC unc'er c.uch final c1et.crr,•ina tion or 
decisio1: sl·all Le. uec,n,cC: a1, c·rronuous p'1yr:·cr.t. 
Sections 1O8.1G(2r.,) am: (3) anC 108.2"(8) sl all 
apply to the charging '1110 recovery of [;ucll 
erioncous pay~er1t." 

Wis. Stats. (1971) Section 102.~2(C) (a), as applicallE: to thjs 

act.ion, provic.:icL1; 

"(G) (a) In case L·enefits l1avc tcero ovcrpait 
or in-apropcrly paid to an inclivic.lual, an initial 
Cctcrr:iination n1ay l.'e issue(: setting forth the 
inc'ivi6ual' ~; liaid.lity to r"i.rnJ,urse the funC for 
sucL overpa~T:cnt .... 

"(b) To recover any ovc,rpayrncnt for ul•ic!• 
liability has Leen thus estal.•lisLec:, tl·e Cq 1artre1,t 
r,:ay file- a Farrant against tl:e lfrtl.'le ir,C:ivic:ual 
in the sa1110 t1ann<-~r as is provicle( in thiF. r-ection 
for collecting ,:eJ.inqu,,nt payrr,ents fror,; (,n-ploycrs." 

Pror;, tl,:.cf_;c. sections the Appeals Tri!·,ur:al concl1.:.(0C::- tl 1 at: 

"The en1ployce's elis.1iLility for une1nplo:rfferit 
L•enefits anc'. J,is o'.1ligati.on for reir:-Lurs.errcr.t of 
ovcrpayr,,ent of such benefits are ,sc,t fortll in the 
t:ncrnployrnent Cor~pensation Lat..·:, anl1 nci ther thC' 
cn1ployee nor the err,ployer or anyone rc,prc,Gent.ing 
their interests can alter these respo1,siLilitics 
ant1 obligations for cornplianc<' 1:i. th tJ,p lin<cr,,ployr, en\: 
Co1:,pc1:sat ion Lav,. The arl. itrator cannot transfer the 
cp1ployeee' s obligation for rcin1!nirsm.,ent of an ovcr­
payc ,,nt to another." 

\Jc clisagrce \1ith the t.riJ..unal's intc~rr,rctation. T}ic tr:i.J:.una-1 

J." correct i11sofar iin .i.tr reasoning is rclatC'c" to U,e t"e(uctil·ility 

It is cl.car thot 

collateral J·,crir•fit~ r.ucL us ]:acJ· pay arc, trcatcc'! ar: ''t..:cv;cs" <HH~ 

11·a;1 rctrouctiv<~ly uffc,ct the l~li~1 iliili1~.y of ·u11 lJnr.rplc,:1r•cnt. con~­

per!Sc.1tion r(•cir1ii:~nl:. 1:0\ltvc•r, it~ i~1 11ot: clcur that \·.'1.cn 1's0t.off 11 

is matlo in the c1.i.c.cretion of the arbitrator that. "tmcr:ployr:ent. 

cor,•pcnsat.i.ol!" 1rns ever received for purposes of Section 108.~~(9) (a). 

':'he Wisconsin Snprcn·e Court l~as approve(:. the "offset" procc(urp 

(usec: l·:; tlle arl,itralor in thi,:; casC') yet certainly cJid not rcc,uire 

that it. Le UfiCL~ in every cas0.. Le)1nart: v. l\~uuJ:csLa" rreving Co., 



(1'1G3) 21 \·/is. ~,, srJ, 597, l;>~ i:.1·:. :::,, (,(~. That proccc'urc· is 

,d.tl1in the c'.iscretion of the arL,itrator, nn,l oLjcclion J·,, the 

employee to suci1 an "offset" woul0 not J,c proper. 

This procedure is much to the advantage of the Department 

anc: co11sist0nt 1:itL ccluitable principles. 'I'hc "contriJ,ution" 

syster.1 is alr,,a(y set up L,etl>'een employers anc'. the fm,c:, an 

cn.ploycr is more lil:cly to 1,e avail.able and sol vent, an( j t. 

avoids a forfeiture on the enpl.oyoe's part. 

The Dcpartmc,nt 's claim in this action arose solely fron th, 

arl:itration av•ard. Defore that tii~~c ilr. rlasino \";as cligil.·lc for 

unemployment )..e11efi ts. i\t thc samc t in'e the arbitrator m•.•an'c,'. 

l:acl: pay he n1acle the "offset". Tl·.Frefore, his ciircction, 

(includii•g requiring the employer to pay uneDploy~ent compen­

sation 1-enefits already .received by f!r. :iasino) was properly 

made 11i thin his discretion. 

The effect of the offset is the crux, The "offset'' s1:l 

stitutec' n•onc,y in the hanc1s of th<' cmployce (unemployr•ent. 

compc,nsation) for r.1onoy in the bane's of the C'ITployC'r (hack pay) 

It is only lo<Jical that this proccc1urc, supportoC: .in la,-:, also 

subst.itU('S the nan,e associatecl with tl:at r,onc,y. Thus, the 

cr'pl.oyce rc,ccivocl only "1·.acJ,· pay" anC as such J,c· is not sul-jc,ct 

to a cause of action for "erroneously puic~" un0mployrr.t.:nt corrpcn­

sation hc1:efi ts. 

Cor.1pensution l\ct. 

unc'ul:' c,rricl1 tl;c 

The idea. is to con~pcnsatc t.:11e crrploycc, rot 

cnployer. 

rcscrvos, contriliulion anc..1 l.•cnefits Ghould inc:1ucc anC rc\·.•ar(' 

steaCy operationr; by eacl, employer, since, lte is ir a J·et.tcr 

por;it.ion than u.ny oll1cr a9cncy to sltarc' in anc.~ to ro(ucc tl~(' 

;_;ociul cor;t.f) of 1d.f; 0\·:11 irrcuular ewploy11:c~11t. 11 l·~is. Stu tr;. 

Section 1on.01(~). 

The statutory causc, of act.ion proviticc: in 1:is. Stats. 

Section 1cr.22(a) does not lie agai11st this cFployco. Giner• 
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tb-:J:Q hai-; Leen no unjuf,l: 1:rnricli1Y:r-nt of the~ c•Fplo:.:ec, r:o corTon 

law· restitutionary acticins are availatlc. 

Juc:gr,ient may be entereC for the r>laintiff, rcvcrsir.g U:0 • 

cornrnis ~.ion. 

Dated thir~ Gth uay of Decc1rbcr, 1?77. 

cc: Davey, ,1archou 

DY r;:·m..: C()UP.'I. 

h'ill:i.m-1 C. StlcLtjcn 
Circuit JuC.gc 


