_ STATE OF WISCNSIN  © . CIRCUIT COURT - DANE COUNTY

":'HENRY R, NINNLMANN, lNC.,

‘ ,Platnurr . Case No. 152-265 -

. WISCOISIN DEPARTMENT OF
INDUSTRY, LABOR AND HUMAN -
- RELATIONS and CARL. - SIX, ‘

' MEMORANDUM DECISION

Defendants.:ﬂ L

R ;B,EEQRE,: “HON. BEORGE R, CURRIE, Reserve Circuit Judge -

"-Thts is an af.tton by the p!amttff empbyer to rev;ew a dEClSlon of

B zlcompensatlon proceedmg wh[ch adOpled thc fmdmgs of fact of the appeal B

B ',:“tmbunal d(‘ﬂk(,d the employcr s requcst for a rcheamng, and afflr‘med the; 5_

'appeai tmbunal‘s dec;ston The appecxl tmbunﬂ' demsnon allowed the

5' _‘*defendant employce Slx unemployment compen" ) .-beheﬁ.t.s ‘;if '_he w_as;ﬁ S
:'othr,PWlse quahfled. R

"ESvTATEMENT OF FAGIS

As of the date of the hearlng before the appeal tmbunal on
'_';’December 22 1975, oix testlfled he ‘was 65 years otd The facts

" v‘nhereafter stated are. those test:fled to by Stx at such hear\mg.v f :

‘On about June 20, 1975, ‘Stx entered the employment of‘ the v ‘:

latn‘ttff employeri as. a truck mechanic on a part—tlme basus at a Qage of . v"
:,’,'5"5 50 per' hour wnth no fmnge benehts otherithan bemg pr‘ovided wlth '
e : S :
',"ghcatth msurance cover‘aq ) The employers busmess.was that of constr’uctmg :
‘.‘:‘"bocﬁes f"or trueks aﬁd tn talling them. At the tume, the employer had but
tﬁree fullwtmw employec:.. | |

bur*ing Six's first daS/ of employment Mr., H. R. Ninnemann asked

Six to work fgll-time at a wage of $7.00 per hour plus .health insurance .

coverage and Six accepted this offer, Full-time work consisted of working

8 hours per day Monday through Friday of each week.,
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Ab_c.u_:at. t_he. r_niddle_'of A_ugust Nlnneme_lnn e_ls_k_e.d Six to fal_-<.e a Qéek‘#
. vacation beceluse ther‘e was.no work. _..Six -é.sked ..if it \yoqld be alla r-ight_ .
'-.for‘ him to take his vacat:on the follovl.rmg week m%tead that._belng t;he _' o
_last wee.k. m.August, and Mlnnen’;‘ann agreed. blx then took hlS vacatlon
.dumng the wor*k week of August 25th thr‘ough August 29th : Monday, :
August 815t was Labor Day and he returned to w<>H< Tuesday, Septemben
'1s_t, and wor'ked that day Whlch was his laat day of work for the employer-.
Dunmg the day there had been talk. betWeen Slx and Nmnemann as to the -
"futur-e days. or hours Six would work, and how muc:h he would be paid.

: Mlnnemann 's final ofl‘cr was that .Slx wol;ld work 24 houns pér*
._'we;ek and that his wages l"oh such ..24 hours -would be $55.00 E:le .was

:then earmng $? DO per‘ hour' working full-time and he was w1lllng to

.-.'wor'k par' -time for 24 houm per Qeek at a wage of $5.50 per hour, but .
: wals unw:lling to wcnk such.ezl hour's at a wage of - 3;95 pen week which
wal:—. only at the r‘ate of $2.29 per‘ houn, and he told Nmnemann s0.
.l\lmnemann alsn menttoned that. he had found a truck whlch had come -bagk
for r_*ebairs ._b_ecau_sla .pf _der_ecti_v;_a worlk done on it by -S_lx. ._l\zlin_ngm_ann .a_slfed .
Six if he was golng to do his work overr on that tr*uch for nothlng and |
Si>_< saad *No' ., Because .Nmnemann 's final offer was $55 for 24 hours
.wqu_pe;r- week, Slx did not r‘etur‘n to wor‘k the next day, thus qutttlng
“-his ernployment,
| Si.x filed a claim for unemployment c:_ompensation a.nd the department's
. deputy made an initial determlnatlon denymg beneﬁts, fmdmg that Slx had
'termmated his employment with the employer, and tKat ,;.uc:h Lermlnation was
-.not yvithin any of the e:-_ccepti_onfs to the statutes. . \glx_ ap_pealed _this .
detergninatlon _and a .'hear'ing was held before an exarninen sitting as _an
appeal tribunal on December 22, 1975, Although due notice by mall_
was given to both the employer and Six of this hearing, only Six appeared
at the hearing., He was not represented by counsel and his tes tlmony was

elicited by questions put to him by the exdmlner‘.
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10N December 22 1975, the employer wrote this letter;

NOffice Managf,r'

Hearing Office, U/C

819 N. Bth Street, Room # 314

Milwaukee, Wis, . 53203

. Re; Hearing # 75-A-=5003MS

Dear Sir

Please excuse us from not appearing this _A.M. , but we are

a srall, family-owned business, in the truck repair business - -

cand several large orders for good customers did require my _

'per‘sonal attention,  ‘As the hearing was set for 8:00 A M.

“before 1 could properly perpare . (su,) an alternate wnth the facts,
etg tt was alr*eady toa late. - © - :

On i:)ur‘ behalf, ‘we don’t under‘cztand Mr. Car‘i Six s. claim,

as he did clearly . quit = in a dispute over wages —.as we

have prevmusly indicated on. your UC-23 E!lglbmty o

'Reports of . September i7. and 19. -

To e perfectly honest we were never‘ reatly .,ure what lt
was that Mr‘. Slx wanted fmm us, T

He started work here on a par‘t—-tlme basis,' but when we .

s caleulated up the first week's wages and medical -insurance

costs, etc; he said something to the effect that he couldn't

_afford to pay.extra for the insurance or whatever, .and

wanted a new deal for full-time employment,

After several weeks on that basis, he again requested that

we figure up the maximum (?) that he could earn on a part-
‘time basis. -When | advised him what 1 could afford to pay
him - in addition to paying the Blue Cross/Blue Shield =

he indicated that he couldn't 'aﬁ*or*d' that etther-, and

that he was qulttmg

Thank you for this opportunity to present our case..

of fact.

'_S_lnce_r'el__y, \

Henry R. Ninnemann, Inc. -

Henry -R. Ninnemann ) _ o
President" . . - R oo ®

._On December 24, 1975, the appeal tribunal rendered its findings '

ahc_i decision which read:
YFINDINGS OF FACT

"The employe worked for about three months as a truck
mechanic for lhe employer, a manufacturer and assembler of truck
bodies. His last day of work was September 2, 1875 (week 36),
whicen he voluntarily terminated his employment, E :

.
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: -MAs the reason for quitting the employe contended that when -
he began his ernployment with the employer*,' he worked part-time '
at a wage rate of $5.50 per . hour. He was then asked to work full-
. time and was paid at the rate of $7.00 per hour, Because of
“economic conditions the employer was unable to offer him continuing
- full-time employment and he returned to part-time work.,  When he '
was advised that he wouid be required to work 24 hours for a gross
" wage of 1 $55.00, or approxnmateiy $2.29 per. hour‘, he quit hlS .
'employmem. : e .

. "An emplbye_ who voluntarily quits his -émploymen_t is

ineligible for unemployment benefits uniess the department deter-

“rines that the employe terminated his employment with good cause

-attributable to the employing unit. - To constitute ‘good cause for

leaving a Jjob, a reduction in wageds rmust be substantial. o
o The ‘reduction of his wages for part-time employment from

“$5.580 per hour.to '$2.29 per hour, or. appr-oxlmately 41%, must be

r‘egarded as substantial and an unreasonable r‘equest on. the par‘t
-.'of the. employer. . S : IR :

"The cmpioyer fallcd to appear\ at the hear-\ng and no )
'_ewdence was adduced on its ‘behalf to explain the. circumstances
' sur-_mun_dmg the _termination of the em;)lcye's -e.mployment. :

"Under the cwcumstances, the employe termmated his :
._'e{nployment but w1th gcod cause ath"ibutable to the empkoyeh. _

" The appeal tmbunal ther‘efor‘e fmds that in week 36 of
19?5, the employe terminated his employment, bul with good .cause .
attributable {o the employe:r withm the meamng of sectton 108 04

7-(7)(&;) of the statutes,
MDEGISION .

MThe depar‘tment deputy s initial determination is reversed.
Accor*dmgly, benehts are allowad if the employe is otherwise
_quahfied " R :

_..On Januam_y 2, _1_976_, tt:m_a d_cp_a.r‘t‘m‘_?—nt_ rgceivad the .employer's petition
for review having attached thercto a tetter to the departrment da:ted
Dece_r_"r_'\b_e.r_‘ 80, 1.9?5, by the eﬁployer_‘é_ _(_:‘.o.u.nse.l,t;ead.ing as follows:

.a;c;:ant_l_emt_an: o |

Pursuant to S, 108.09(3)c) the employer, Henry R, Ninneman,
~Inc. reguests that the decision entered on Dedernber 22, 1075,
- in the above captioned matter be set aside and the aforesaid
employer be afforded an opportunity to be heard on the matter of
. whether the employee/clmmant is eltgible to r‘ecelve unemployment
‘benefits. :

The emptoyer* shows good cause for failure to appear at the above
captioned henmnq date in that

i. I was not at that time repregented by legal counsel
. _ .

2 The officers of the employer did not fully comprebend
the significance and necessity of appearing and
presenting evidence at the aforesaid hearing.
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8, The presures of . bu'-:.lness mada it impo.:s:ble for-
the emplo_yer- to appear. -

it is therefore respectfu%ly requested that based .on the employer's .

“showing of good cause, the aforesatd order be set aside, and the

L _emp%oyer‘ be afforded an oppor‘tumty to appec\r."

" THE I1SSUES

~The brief submitted in behalf -of the émployer raises these two

. issues:

L, Did the dep_ar-_tr*r__l.ent act in excess of 'its bower‘_ and @

in_at_)qs_e;_ of .its discretion in den_y_in_g the -employer!s request . .

~for-a fur;thef‘ _h_e,_a_r*_i_ng? )

2, "'Do the findings oF Fact and the iaw.suppor*t the .

: department‘s conclu ion that the employer' had substantially

r‘e...aced the employee s wages, ther*eby Justlfymg hls voluntary

quit? -

CSTATUTES INVOLVED
Sec. 108. 04(7)

"VOLUN’? ARY TERMINATION OF EMPLOYMENT, (a) If.

_' an employe terminates his employment with an employing unit,
“‘he shall be ineligibie for any benefits for the week of termination

and thereafter until he has again been employed wilhin at least

~ 4 weeks in each of whlch he wor\ked at least R0 hour‘s, except as

: _'heremaf’ter pr‘onded

D) F’aragraph (a) shall not apply if {he department - )
determines that the ‘ermnploye terminated his employrnent with good :

. cause attmbutable Lo the empioymg umt "

Sec_. 108 09(8)

"APPEALS (a) ‘Unless the request f‘%_r* a hearing is

withdrawn, each of the parties shall be afforded reascnable

“opportunity to be heard, and the claim thus disputed shall be
promptly decided by such appeal tribunal as the department .

designates or establishes for‘ this pur‘po_m, or by the commlssnon
as provldf_d in sub. {6}. : . :

!1_* * *
"(e) If the party requesting a hearing fails to appear at

the hearing, the appeal tribunal or an exarminer designated for this
purposce rmay issue its decasson dlsmmsmg the appc‘hl provided



‘that due notace of the hearing was malled to the par‘ty s last
“known addr*es... ' :

! "(d) H" the other* party fails to appoar' at the . hear-ing, the -

*appeal tribunal shall pmcoed with ‘the hearing, "‘provided that due
_nottce -of the -hearing was malled to said parlty's last-known
addr*ess, and may issue 1ts dcc:ls;on w1thout funther hearmg. .

"(e) !f a. party, havmg fa[led to appear' at a hcarlng, shows :
probable ‘good. cause for such fallure to the appeal tribunal within o
.10 days after . the hearlng date .or within 5 days after ‘the decision
s was mailed to his tast—known address, whlchever last oceurs, the -
" appeal ‘tribunal may set aside its decision and affom fur'thcr‘
“opportunity to be I'_\eard, eﬂ.her* before the same or another
' _appeal tribunal,". : :

'_'Sec. 103 00(6)

"COMMISSION REViLW L ."(b) [ Either. party rmay petition
the 3commtssxon Fo_r* review _Qf“_ an appeal ‘tribunal decision, pursuant s
‘to general department rules, within 14 days after /it was ‘maiied
“to his last-known addreq;. S FPromptly after. the .filing of such .a
-petltlon, the commission. shall dismiss it as .not timely at any
lev -1 or may affirm, reverse, chanqe, or set aside such decision,
0 the basis of the evidence. previously &,ubmstLed in such case or
dmcct the takmg of’ addmondl testimony." : :

. ‘Bec. 108 ._OQ_(?) )

_ TIUDICIAL REVIEW. - (a) ‘Either party may commence -
Judicial ;action for the review of a decision of the commission under
this . chapter if the party after exhausting the remedies provided:
under this section has commenced such judicial action in accordance
Swith s, 102,28, 1971 Stats., within 30 days .after a decision oF
. the commlsslon was malled to his tast—known addr‘ess.

(b 'Any judiclal review .under this chapter- shall be
- confined to guestions of law, and the provisions of ch. 102,
1971 Stats., with respect te judicial ‘review of orders and awards
shall likewise apply to any decnston of the commission revlewad
o under‘ thls sectlon. AL : : L :

CTHE COLJ RT'!'S DECISION

'A. Rev;ew oF Depar-tment 5 Demal of &mployer s Requcot for

F‘ur*ther* Heamng
._Thc 'en;ﬂ.;_)lo.)./cr‘_'s _br‘ie_f'; CIL(‘.!: ..ése:c._ .1_08..'0‘;3{3)(9) as _th.e cont.r‘;aiiing. _
st.a.tu_tgz_. | ._'1th Couf.t is of thg c_;{)if.\i_on :'t__i:nz_xt._this_ st.e.itut.(_z 1 s -ﬁ:qt .E;._[)F.)_ll_(.:ab]c.__
-App_arently employer's brief assumes that -t_hé .lette;:;f c_)l."“ .emp_lqyer*;s .c_ouﬁset

dated December 30, 1975, made such . a showing of good cause as would
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._rnak_e :lt..ar.a :I:;.l:)us_se__t.:nf. .d.i.scr'.e.ti_ori .for.fhé appéa! tr‘il.x_.n.wa{. noLto __ha_\(e_ gset..z.i_s.i_c}_e : :
' it_é, .:.d.e;::isi_oﬂ and g.;.r_-an.t :a. i"u.rther:_hea_r_‘l.ng.. ' _Howe\_.r_e.r, .f\o..ac_itipn_ or .cie_qis_io_n
.Q.!‘.tﬁ_é._a_r.)begl_"tri.bu:n.al. 1schor'e t.h_ls_ .Coﬁft_.f'or* ii*e.view_. '_.T__he._ :(.?:ﬂ)./_.de_ci_sion_
IIWh_.ici‘:\ i‘; .r;e;,vi_c_w_abie _is..t:'hc_a_ departmenL's c:i_ec.is.io_r_] of May .-26., '197_6,.: 50
._8.e_c_a1:.r.se_ t:hé dopér-t.n.we:r.-.;t_ ;b.y_t.l-.aa.xt dcctsionadopted t_h.c_: f_in.a_i.n_év_-"...@;.)f". fac.:t_. :6f
the -abﬁe%d tr-ib_una.i .tr_a.os._e;:-'findin_gs. ."%r_e: r'ev_iew_a_ble_:,_'.b_t;x.t_._n(;ét_ ZS_O.me_.;'JC}t.:i.Oh_ C;l“ o
-inactién of .t_h_é .abpga} t.r_‘i_b.t_i_nél not :set. forth in.. lts_.fi‘i_nd.in_.gx.s. and .:dgz_qls.ion. :

. The _éppii(.:__ab.le_s_t.étu'te..'ts..s.ec .. '.1.0_8.09_.(.6).,” _.'S.t:ats... _. ."{.'.hi.;_'sta.tut.e _made_ _. _
.. i.t.di_s.cr‘_etibna_ry w1th ilje d.e;;e_xf.‘tme_r.\l; .whet.hel.".._.tc.v gr‘ant -_or; de_ny. the él’.Y.lp’l.derf'.s
. ;"' -Qk;iést '.aéc_.:c;n.n.)any_'“;‘é .i.ts. :Pé.ti.t.ion For r.e.vié.w .th_at. the :ap.pe_a.i_ ..t.".'lt_)‘jhaj‘l'.s .. |
: _de_cisi&n_be._ set aszde and the _takiné o_f fgr.t_h.e.r- t_est.in.'_any be_-t.:l._ir_.e;,:c:ted._ .
| ._.thée f’lr‘st att.a.tc.:k ..m_ade_ upén ._t_he_: c.lep_.ar.".t.mén:t‘_s ..:.;;.er.wi_.al of Lhis rzt.ag.L.xe.sz_; '. ‘ .
'. is th:at. tﬁ_e depér;gménf‘.s _;ieﬁ_ia_l fa_i_l_é_d to gtate. .Ii_ts_ .:'_r‘gas.ol.'\.s f_;h .tbé _sar.r.\e..

" The cése of Transport Qil, Inc. v. Cummings, 54 Wis. 2d 256, 263

(_19_{/.2.),_1_5 cxtedas 'r‘e.ci.u_ir‘.irjg thls :to .Bavg b_é_en cl_orje_.. : -;i'.he_.:Sup_m_zme_ S : _'
-."Q.our‘:t has_ not_.z_x._s Ifa._r‘ as .fhiﬁ.Co_ur'_t._ lS év.;ar*e r;egui.r‘:e.c.i__ r.ea.sc__nn_s _.t:c; :bé étﬁtéé_
.for denia_xl .t;Jf. éq;h a .h_ig_hly discrfe_tioﬁ_ar‘_)ﬂ é)r‘c_c.e_dgrjal_ fquést a_s. t_hgt .m.ade,
,_her‘_e; .;_ It v.x.f_(_)uld be a. trﬂ.ave_:s.ty_ én j.t,.:_stice for thls C_our‘_t t.o have to rfeverse -
aﬁd remand m the i;_'.‘s_tan.t case so that t_l;‘le depz;_rtment_ _may__sta&_its . ' :
"rj:.easqn for d_e_ni:a_l of a .._r‘equest yvhen such r‘gaéon w.ou_l:a._n.ot b:e .of. -._a_n); _. o .
'.matgri_al_ assis_t_ance_to. the Co’t__lrf.t_ i_r_n pe_xssafr_wg_on the issue of w..heth_er the
ﬁéﬁial \_N;as af\_abuse éf disc.::r'etion_, _ . | |
_A.ﬁer‘_-;iu:e co:n_sidr.ar‘_a.tion _0:1" ;\11 .tl;e drguments _édval.w_ccid a.s -tb_ why -
S:;;_UCh d.c.anial _-was..e_m ab;.lse_.a. of aiscre_tiqn tﬁ_é Cou& is %F -;he ppih.i.o{’\_no_-a_bus:‘%
or digcr‘et[qn_ QCCur(‘ea_ '_ngever‘, e.vc».n if it w_e_r.*e.an. abuse of q.isc_r'etlon,_.
o.n.ty a Flagr*a:mt abdse of dis.crction is; r-evi_ewa_blc in v».'o;‘ke_r\‘_s. c._ompensa;t_io_n .

cases. Moore v, Industrial Comm,., 4 Wis. 2d 208, 218 (1958); Nelson

MIill & Agri-Center, Inc. v. ILHR Dept., 87 Wis., 2d _90,(‘[_9_75),‘ Th_e

instant denial certainly does not qualify as a flagrant abuse of .discretion.
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- The employer, through iis att_o_rns_z_y,_' gave three reasons for .ﬁot
:éppearing at the hearing: L

..1..1 . lt w;__:s not at that time represented by _lega_l _¢ounsel_._ :

s, The officers of . the émpioyer did not fully éomprehend
< the significance and necessity of -appearing and presentn
s lng e\ndence at the ufor*e&,ald heamng
. 113‘

"Ihe prc,:asur*e.s of busme s made iL lmpos%lble fo'~ the :
: employer to appear,” :

The employer‘ concedes (p. 3 of piamtlﬁ‘s brleF) that it had notice

of the hear'mg

-ln .Jer-cme R. Boniin v. DILHR dnd Huc son quuop_,, Inc,, Dane

Ct Jnty CH"LUN. Court, Ccme No. 143—-094 (.June 23 19/0},

' and. m Olaf V(.ndc:n v, DILHR ahd -Icke Con— .:

' structlon Ca. Dane CounLy Ctrcult Cour*t Casae No. - 146 242 (January 9,

-'19?6), th15 Cour‘t took Judlcial nottce of the contents of hoamng nOtiCES

k and _sinnlan documents sent to par*ties._' 'ln bold~Face pnint on the fmnt SR

of the depantment's heamng nottce m unemployrnent compensutlen cases

appears this; _'"mpom“ANT- s::c OTHER SIDE GF THIE: NOTICE FOR .

- VITAL HEARING INPORMAT[ON."
The emplcyer‘ & ﬁ r-st excuse is that it was no’: repreﬁented by
' '_-'11egal coun_sel._ The thmd paragraph of the notlce of heamng prowded’

g "ATTORNEY: Yo_u may be represented by an .a_tt_or‘ney or -
{Or Agent) . agent or you may present your own case.
L " The state witl not provide you with an -

attorney. . If you appear without an attorney -
cor agent, the examiner will. try to bring out
the necessary facts, 1n most cases, an
attorney or -agent representing a claimant
“cannot charge, by law, a fee of more than

.ten percent (10,%} of the maximum beneflts :
at. is ue."_ : :

This Court in Venden, supra, concluded from this part of the hearing

Cnwtice:

"The Court is of the opinion that this notice was sufficient
to meet any requirement of due process that the ermployee be
‘notified of his right to be. represented by counsel at the hearing
- regardless of whatever advance knowledae the department may have
"of the complicaled nature of the evidence the clain_want .wo_u_ld have
the burden of presenting.” : ' E

: . : 8

APPENDIX E



;_Fu_rthermor‘e, the hegr*i_n_g nqtic_e was r_ﬂaﬁed_ oq Dcc_er_nber'. 11,
.'1975,_ givir;m_g _q;@m am__p.l.e opportunity; to secure fcga! c0unsel.
| .';As -Lo the e.rnployer-'s écond excuse, not comprehendmg the 519n1f1— :
: :cance and necessﬂ:y of aj)pea.mng. al the heamng, the notic:e of hearing

-su(ftcxently appmsed the employer- as to the tmportance of attendmg the
_'l_'_\c_aar'l_ng:

P NARPEARANCES: If the 'appellant’ falls .to appear at a
Lo T S hearing without good cause the request
“for-a hearing may be dismissed, If
the 'respondent'. fails to appear. without
“good cause, a decision may be issued
. based on the test;mony presented at
- the heamng. e is not necessary for the
Coemployer to appear. in 'some cases. A
Ceommon exarple \is: ‘A case in which
the determination was not ‘based on a.
demai of ilability by the emp_ioyen, but .
rather by the department's. own investi- -
gation. “However, an-employer may '
C.attend the hearing and if facts are L
. known which have a direct bearing on
the issue, the employer is urged to
o attend.

HINFORMATION: If you do not understand vour rights at
G s hearing or the above instructions,
contact the office manager of the hearing
--office. However, ‘he cannot .advise you
on the merits of your particular case
~or how best to present it." (Emphasis
added.) S B

in the case at bar, the employer had facts which would have had a .

‘bearing on the issue, being a quit issue and which the employer‘.raised
m its letter of December 22, 19756, . o

CAs to the employer' s third excuse, "busma;s preosuref-‘" the
notice o_F hearing apprised the employer of its expectations: _'

CMHEARING:  TThe State provides an opportunity for a fair -
- hearing to employers and employes involved in
dlspute.; ar‘mtng from claims for unemployrnent
compensation. .« The hearing examiner, a
salaried state employe, will preside over
“this hearing.. Such hearings. usually tast about
cne hour, You are expected to arrange time
-off from your evervday affairs, including work,
te attend, Postponements will not be gra?xted
Cexcept in event of great emergency *  (Emphasis
“added.) ol

"The employee was present at the hearing., He was ready to proceed.
He was also out of work and without means of support. In California
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: '_Dept. of Hurnan Resources Deva\opment v, Java 402 U, 5. 121, 135*138

' 91 s, Ct. 1347 (1971), the Umted States Supreme Court emphasized the

' _Congrcs ional objective in the federat statutory r‘_equ1_r‘eme_n_ts that State

unemployment compensation laws must meet of ’I?ge{ting money into the

: :pocket of the unemployed wor*ker‘ at the earheCt pomt that is admtmstr‘atlvely

feastble L

'-__'.The_genep_al allegation that the ."pr‘essua.r‘es of business prevented the

"empioyer_f’rom attencling does not _r_ise to the 1eve1 -of _claiming an er_ner-gency

"-situatlon arose Wthh made it 1mpo.;51ble for the employer to attend

LB Whether* thc Fmquq and the Law Support the Depar‘tment‘

Concluslon That the Employee 5 thtmg Wac; Wzth Good Cauqe

-Attr‘ibutable to the Emptoyer‘.

Tu; Wisconam Supr‘eme Cour*t, in Kesé%er At Industriat Comm.,.

.2.? Wis 20 308 401 (1960), deflned and dtscussed the meamng oF sec.

108, 04(7 )(b)

- "Good cause attributable to the employer as a basis for @
' . unemployment compensation under sec. 108,04(7)(b}), Stats,,
‘has .been the subject of prior decisions of this court. In
Western Printing & Lithographing Co. v. Industrial Comm,,
T 260 Wis, 124, 50 N.W. 2d 410 (19513, we stated the
resignation must be occasioned by 'some act or omission
"by the ermnployer' constituting a cause which justifies the
'-quitting. Good cause for quitting attributable to the '
. employer as distinguished from Jdischarge must involve some
- fault on his part and must be real and substantial. 81
C.J. 5., Social Secumty and Public WelFar‘e, pp. 253- 256
. sec. 167"

~1n the Dane County Clrcuit Court case of Alexander PP. Stetz wv.

TDILHR and Don Kerr, Inc., Case NQ._ 136-215 (Febr‘uar_y 13, 1973),

4

“othis Court in its rmmemoerandum declsion included the following comment on

~the foregoing definition Truom the KNessler case

Sl o, cliear frorm the obove quosted analysis made by the
U Supreme Grurt thal the proper approach to whether the
conployce's voluntary quitting of hic employment was due to
lgued caune attributable! to the employer, is Lo determine if
such quilling was a reasonable reaction to some act on the
part of the employer. In other words, the 'good cause' .
relates to the reaction of the employee, and not whether the
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et

employer had .good cause for the action it did which ]
precipitated the employee quitting. 1t is true that whether the v
employer!s act involved .some fault on its part may be. k
material, but only because of it being a factor to be . con—
sidered in delermining whether the cmployee S r-eactton
'therato in qulttlng was reasonablo " : :

The employer's bmct‘ citc° f‘r‘ank V. D;LHR and Wmconrin Mo alc &
: Ttle Co., Cases. No_a_. 184 23? and 134 238 Dane County C:rcutt Court
'(March 13 1972), io stand .fon the 'F’_"OPCS‘t_‘Q”_ that a_ __d_c:cr‘easg_ m _fr_-lnge
beneﬂts and wages of‘ 11% and 12% 15not, as a n’.}at:te.r* _'pfj‘..‘._a;v., é;p_o_d _-aaxlse_
"f.o_n qq!tting. 'Bat that...is na_t t_h_e case .'_h.era._ A dec:_r‘_easc.e.in _waga.a_ from . .
'$5. 50.an houn :to the _aquivment or $.2..2£.3._an hour is a d.e_cr.*ea.se. af .5_9%..
"(T e a;apeal tmbunal 5 use of 4.?% is somcwha£ enraneous' the dec:r-.e.aae was
to a .r'ate equlvalant to 41% af tne. pmor‘ nate but was.ac,tualty a 59% :
.decrease) .'This is certainly .substantlal be1ng more than three doilars .
:__ an hour‘ ($3. 21} andd wou'ld amount Lo well over. 2»60 per\ week Fnr a mer.e )
.. t_s;«ant_y._noun\._vvor‘k _week. | F—or the twenty r‘our houp wecak suggested by the
employer, -the ibss nf wages w_ould -be _ln excess Qr %751 . |
As stated by th[s Court in the.F r~ank case; |

MThere undoubtedly Is some pomt at which a decrease in

cornpensation is so greal as to constitute as a matter of

!aw good cause fon the employee s qutttmg. e

in Damel F. Schenqky, d/b/‘x Schensky Bmtdens v, DILHR and

'..Relnsvold Dane County Clchlt Court, Ca.,e No. 145~057 (May 16 19?5), :

'the Honorable Nor\r\a.; Maloney pr‘estdmg, 8 12 75% wage reductmn equwalent -

“to a montiﬂ_y -1055 (JF $158 was found to be ".substanti_al" (and good cause

for quitting). The Cour‘t dtscussed what "substanttal“ meant
“wit is safe to say that a pay cut .of 3 1/2¢ per. hour.
" amounting to 2% of the previous wage is not substantial.
- Hessler v, American Television and Radic Co,, 104 N.W,
24 876 (Minn., 1980). it is equally safe to say that : :
“a pay cut of $42,00 per week amounting to 0% of the former
. salary is substantial., Snyder v. Unempioyment Compensation

Board of Review, 168 A, 2d 578 LPa, Super., 1961)."

The employer's brief alleges that the $5.50 rate excluded medical
insurance whereas the $2.29 rate inctuded such coverage. The employer's
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rtef further alleged that the vaiue or cost of such coverage was $393 84
_.v'ba_ygapv.» IL al&,o allegca that the $ ‘60 r*ate was gr‘ogs and that the . $
’ :ifrate was net. . The pr-oblem is that none of these allegations are . supported '

- ‘:' m the record and are thus entltled to no welght by a revmwmg court. :

';'Even U’ the pmce of msurance coverage 1s $393 84 a year, at'. a - L

:'f:'decrease of 3. 21 an hour" and workmg 24 hours a week this "beneﬂt"

’bwould be writLen oﬂ‘ !n only fiV@» WEEKS- :

,"The employer s brlef also aileqes that the $55 OO for 24 hours of‘ . X
"v«ork _was only an oﬂ'er made to Six.v Thls ls not the case. The employer‘ i

C

substantlal decrease. . i'hcr‘e 15 no requmement that a worker\, belng told
: _"-of a wage cut must actually work at that dec:rcased wage m or‘der- to

S ::quu wath uOd cause.

it is true,“_ as ‘U‘aé‘ evﬁp;loyer‘altegés, tﬁat the . e‘mptoyeeb hés the

'bf“.,'bur‘den of provmg that his qutttmg |¢ w1th good cause attrtbu(.dble to tl"‘ae

’ “::‘emplbqur*. : 1L t¢ submlttcd that Stx s test;lmony of the substantial pay
peducuoﬂ met ,t‘hat,_b burden., If there were some circumstances that mlght
-:ve‘xplain the substantial r‘eduction ,so as to r\em,ove the .good _cause, the f

""v:bL‘Jr‘den was up§ﬁ the employer to estabhsh such cxr-cumstances by competent.
'v’ev‘ndence at the hear-mg. Therefore, it was clearly upon the employer

,‘"‘:to estabhsh that the $5a OO was net pay. -This, _v_vas,r_\ot_ _t_he ,un:d._ar*svta_n_di_ng 5

’ -viiof S!x. | | L )
I‘hé C,<F>ur~tb concludes that the ftndmgs .of' the apg;eal tmbunalvadopted  : "

" '.’»l";by the. depar'tment support the department's conclusmﬁ that Slx termmated

» ;" _»'hts cmploymenl w;th good causc attmbutable to the employer withm the L

ffnwpan;ng of;scc..jpﬁ.04(7)(b),,5tats.,;'" '
1eet judgment be entered confirming the department's order which is
,}'u‘\e subject of this review.
- u
Dated this \)leé day of May, 1977,

By the Cowy ) : D
A4 A O

324 I\‘w.vrv\(J(ﬁm'u[( Judge -
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