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EDWIN A. PINNCW,

. PLAYBOY CLUB OF LAKE GENEVA,

- INC., and DEPARTMENT OF -
INDUSTRY, LABOR & HUMAN
RELATIONS,

CSTATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

- Plaintifr, ~ Case No. 152-122

VE .

MEMORANDUM DECISION

Defendants.

BEFORE: HON, 'GE.LRGE R. CURRIE, Reserve Circuit Judge -

Tht\. |5 an .1cl.r.on by thc plnlr'!tlﬂ‘ employec f:clwm A, Pmnow to :

r~ewew a decision of the dﬂfendan!. departmenl: dated May 28 19?5
'-gmter'ed in an nmemphyment _c:ompensmtwn pmceedlng which ado;:tad the

fmdmgs of Fact cl’ the appeal tr-tbunal and affwmed the upwa! tmbunal'

i

decl.stcn danying baneflts to the cmploye,e. .

.The findings of fact of the appeal tribunal read:

"The employe worked as a maintenance person approximately

Ctwo months for the employer, a hotel and resort operator' ‘His
last day of work was Qctober H 1975 (wm.k 48 )

"he employer e aowoell=estabtHshed company eule
providing thal workers are prohiblted from using hotel factlities

" without written permission of the managor.

"On the evening prior to his last day of work, the
emplaye warked until 11:30 p.m. and then had difficuity getting

" his car started, ‘He obtalned a key to a health club concession

‘which oceupied a portion of the hotel from a third shift workanr
‘and spent the night in that concession. He was discovered sleep-
ing on the premises the following morntr\g, O:tober* 13, 197&-
(week 42). ;

"On October 18, the employer also received information

~which led him to believe that the employe had falsified certain

Anformation on his employment applicatien, in violation of another

ceompany rule,  Tha emnploye was thereupon discharged on -

Getober 18, 1976 (weck 42) for violation of two company rules,

"The company rules cencerning remalning on the_ p;*emialcs

. -after hours and falsification of employment applications were

reasonable. The employe was made aware of these rules when he
was hired. He was not justified in his deliberate and “intentional
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“vielation of the rules of the omployer. Furthermore, oup -
courts havu consitstently. held ‘that honesty in the submission of

employmenL applications is a matter ‘'of utmost concern in employmant

‘relations, - If an employer s entitled Lo have a given question

'ansywer-ed in such an application the’ employer' is . entitled to have

it answered honestly and is entitled to rely upon the answer.
_"To conclude otherwise w0uld be to destroy -good faith in ermploy-
ment relations, . Disch v, Ind, Oomm. & Mliler Brewing Co., :
: C;r*cult Cour't Jan. 13, 1958,

The _appe_a‘t__tribunal ther'.ef’;:me ﬁnd% that .in _we:el; 42 of
111975, the employe was discharged for misconduct connected
Cowith his employment w1thm the meanlng of .section 108 04(5) of
the statutes."_-_'_ : . :
. No meaﬁ_iqgful_ br.ﬁztef._wa.s _fiied_ iﬁ thif.% m_aﬁ;etf .by F_:.’iﬁ.no.w. | Tﬁal’j_efor;e*;_;_ :
.. lﬂ or‘der*to c.:‘e_t_(-g';jmine what :iésue; are -béing rai.sed. by'_hin";_ _t;h_é .CO_L_.I.I’.‘t hE.lS._
_."_r'e.sor"teq t.()_..l'}if? é;ol_'1.1|.)l_.f‘.|§l.‘_'1['.:.. _..l“hi_s;_ _i:_orr.\;.)_la,i.l.'\.t__St:_;l.te_.-‘s. these .tijr*ee gr‘ounds fér
E ;the r;eview..v..sought of the de..p.ar‘tm.ent.‘_.;s. deci.sion:. o .
(1) .The depar*tment acted in excess 61’ its bomIc'er‘ICs in makmg -
.1ts flﬁdtngs of fac:t "by obtalmng Enfor*matlon ccmcer‘nmg unnecessar‘y.__
'personal recor‘ds whu,h are. bemg treated and mvestlgated in a
: _dlﬁ“er*ent heamng"< and that "ther'e was .a c.:onsp.wacy whtch the
._plamtaf‘f Edwm AL Pmnow w1ll pmve"
(2) That the fmdmgs of fact do not support the depar*tment‘v_
.(.)r.-(;ier In that Pinnow "had permission to stay on the premises that
.night [of Oc_tob:e_r-.-jg—?_a, 1975] from the _thir‘d shift maintenance
manager and that the se_cur;i_ty_ guard was responsible to Follow
thr*ouglj with o_btai_ning the written per'missic.::n from his supe.r'ic.nr's as
tran_sc_r'lp_ts of the_firs_t hearing _wil% e_xpoge." : .
(3 _Thét'th.e (ie_.pa_r'tnjent.us order Wés; pr;ocur'ed by frau.d
N 'b.ecaus_e the. depar'tment i.s "not .b_e_ing Held res_pon_sible to_. uphold the
/\memcan Judzctal sys:tem" (and then fellows a quotatlon fr‘om sec,
._108 14(8), Stats., ) . —
Wlth_respegt to ground (1), based o.n t_hg ’_cr'anscr*i;;t of -the h_ea_r_*ing

. before the appeal tribunal and statements made to the Court by Plnnow



.i_n hls oral é.r*gument, th_e Court hag _cc.:_nclu.a_dz.ad that the personal _r*gcorfds
r‘{afer‘r‘ed.to relate lo the_ question of whether he had _hee_n iﬁ_a _n;'nentfal
..it'\..’jlg'ltl_!l'.i_()n ckiring |.|:'I<.2 Five y.ear_'. period prior Lo _}:\‘l.‘i Fllling. ou._t _Lhe applica- -
"'tlon for* omployment "fhls issue wlll be discussed tater her*éin. .With |
. r-espect to whether ther‘e was a conspmacy whlch had somethmg to do wzth

'hls dts,char‘ge, there is no eVLdence in the hear‘lng r-ecord r-e%atmg to that

S whatever‘. At oral argument the Cour't carefully explamed to F’mnow

. that the' Court had no power‘ tc take any testimony, but had to dectde the
case on the evidence in the recor'd thEs evldence bemg that ta.ken befor.we.
- the appeal tmbunal . . .
. . Wlth r'espect tc> gmund (2), there is no questton but that the
) -'f;m.dings of fact suppor‘t the depar-tment's or'der*. However', when this .-
! paraqr*aph is cons;dered -as i whole lt 15 appar*ent to t.he éourt that the _.:
.lrsue Whlch F’Ennow ‘was attemptlnr; to state was that the ﬂndmgq of fact
"w1tif.1 rcspcct to hl.: stdymg over\mght on the premlsea are not upportad
:by crw;dii;le .ev_ide_nce_f 'I hat .is & pr-oper‘ msue and wall be dealt w1th tater
'herc%,in. .The Court has a!.so_ de_termined from what was .stated _ln the
. c_:oéﬁpljaint.with r*e_spegt_ to gr*_ou.nd. (1), as ampl.ified by Pinnow's qral
y éfgument, raisges the issue of whether tﬁe finding of fact with respect _to
the alleged falsi.f’ication of h.is application for employment is supported by
.cr_‘edil_:ﬁe evidence. | | | :

Ground (3) l_s entirely __without merit pecause there is nothing in .
. this record to _inq!icatf_s .t.hat_the deparjt_r'_n.ent's order was pr‘oc_ur‘ed by
.fragd‘ . S

The Gourt will m;aw consider the issue with respect to the findings
.oF_ f'a_ct being supported by érgdlble evidence., A he.—:;r'ing was held .
ba;_For*_e .Examine_r‘ Darra Dgrby sitting as the_a appeal tribunal at Jénesville
.c.m_February 2, 1976. . Only two. witnesses téstified, they being the
“":c'mploycc Pinnow and Floryn Cholewinski, the latter having been the

empioyer Playboy Club's engineer in charge of the maintenance department.,



In addition to the testimony of these .two witnesses .certain. docu_men_ter*y_
evidence was .Lntr-oduced in the record. 'I;he .fo.i.lowing discussion of’.the :
cwdenee is. gr\oundcd on the testamony of: these two witnesses and such
.docurnentar*y ev1dence.

F’mnow began hlS employment by the Playboy Clukz on August 20

1975, On that day he stgned thls statement (Exhlblt 2)

- This will serve to notify my employer* that I ‘have
‘recelved my personal .copy of .the Playboy Clubs _
.and Hotels Employé_e Handbook. . ‘Further, 1 under-
“stand that ‘it is important for e to read and
'_und(_rutand are Follow the. policles, practices, rules

. and ‘regulations contained in this Handbook as .a
cor\dlLlon of my empioyment Ho

The Empioyee Handbook r'eferred to in this statement lS Exhiblt 1. |
= At the very beg[nmng oF this handbook under the headtng "LAKE GENEV.A
3 CLUB/E—%OTEL LOCAL REGULATIONS" it 15 stated

e "in addltlon to the pohc;es, practlces, rules . and

- regulaticns stlpulated_ herein, the following regulations apply
to ail ‘employees of the Lake Geneva Playpoy_Glub/_Ho_tel._

.'u* W%

"3y With the exception of -Bunnies, no .employee. _'
. may use the facilities of the Hotel without
wr*ittenr‘per*mission oF the Managing Dir_‘ector‘."
"On page 28 of thts handbeok under the headlng ”EMPLOYEE
RUL_E'S AND STANDARDS Oi— CONDUCT it is s_tated:
u, ., . The types of conduct and acts enumerated

below are prohibited and viclators will be subject to
dssmphnar'y action \ndudmg dlacharge.

Cn# * F

. m8) Falsifying Gompany personnel, employment
' fmanctal ‘or other records."

. The eVidence esta!_:l_is_hee that on _the even‘l_ng of QOctober 12., 1975,
B __wnin_:h was a Sungjay even.in_g, ﬁinnow's wobrk .snift as_'e_ m.aint_enance r_'nen_
ended a_i: 11:8_0:p..rn. “In his testimony Pinnow retated how his cen would
) -no.t etart and he then contacted "Ron' who was "the nead of the meinten—
ance on the third shift® (Pinnow had worked on the second shift on

B 'October‘_ 12th), and obtained_ permission from him to stay in the health



) ciub He i‘ur-ther testlf‘ied he got the key "fmm the man who was in

3 char-ge of the thmd &_-hift " appar‘ently agam r-eFer*r\mg to "Ron."

It is undl.sputed thnt Pinnow AepL that mghL in the health alub He
: 1_Was=.dlscover-ed there at 5:30 a. m. on OcLober 13th by Roger S:techer, a

. _secqmty__guar-d, .who _ohdghed him out of thg .health clg_b_..a_nc_i who filed a

: ;Nr'i_ii.t_en r‘epor‘f. of the inctdent (Exhibit 45. .

. Cholewmskt testlﬁed that the "Ron" r-efer‘r'ed to by F’-‘mnow as
'._'bcxr.aq in charge of the third shiﬂ: was Ron Flore, a nlght mamtenance man.

.who was -not a supervisor of' Pmnow, but a co—-wor-ker-. By the appeai :

Lmbunai‘s fmdmg, tHe [Plnnow] obtained a key to" the health c&ub :

conce. mon Whl(‘h c:u,upied a por‘Lmn of thc hotel from a third shift - .
:w_orkér*. “ M, -thé ;\_pp_ea\ _trjibuna_l__acg:epte;c_!_ .Chplew_inski's. test.il.'n_.o_ny that - .
o Rc.m.\ Fior*,'.ah was; a ;0~v;r;3rf<er -and not %\%:_ting in a _su_pér_‘\..risor.‘.y._ c;_ap:.stqif.:y in so

:far as. Pmnow was .concer‘ne.d | B . .
Cholewmskl fur‘ther‘ testiﬂed that the Pr‘ocedur‘e.;’otlowed in
: _- .é,nanting per‘_missior\_to_ an _empioy_ge_tq stay qyernigh; at the hotel 1s
‘.to.. c:ontact éither‘ the mana_gi_ng d.i_r‘eg:tor‘ or the r‘a.as.iden_t manager; a.nd the

.fo{‘rr1erj lS on duty QQPing. the. day and thé: l;t_te_:r‘ at night so someone is .-

_there 24 hours per dé\y. He fg.hthen_testi_ﬁed_that the security guard is . '

. instructed to have an e_mployée W_ishing to_s'::ay_over*night contact the
__fesiden_t manager, which is in flat contradiction o_f_“ tb_e claim _mads__- ._in
: fhe complaint t.h.a_.t it was the duty of the security guard to follow :thr‘ough_

in obtaining such W_n_‘i_tt_en _per"lr}l.'f.:e:ion.. _Pln_r:\g\_fv gave nt‘)_i’.c—::‘-t!_m_uny that he

_conté.cted the .spc.:L.mity guard about _sﬁéying oyernight, _bﬁt sts_,\ted the

.sec_l_!r‘ity guard was aware Pinnow was spending the night in the hez.':llth
club. | | | .

: The Court determines that there is _.cr‘edit_)l_e evidence to sustain
the appeal tribunal's findings of fact with respect to Plnnow's staying

“overnight in the heaith club which was part of the hotel premises,



'.jWith _rfespect .to .vthe .alleged falsiftciation .by Pinnow of his job o
':‘ 'appllcatton, Cholewmskl testlﬁed that on the mor‘nlng of- October 18th

Rol!’ Klotz, who s m char‘ge of .:ecumty at the hotel, "monttoned that

‘ 'xdld you l<now thaL hn —— his appllcatlon - he menow] had l:ed on his

"a[)[)llcailol’!,“.hrll. he: -"\ted he !md no lllnes_:es or. anythlng., He says, }

U;We havg chockod out thai. he ha., b(,cn m a ment-n mshtutlon " (“i r. 13).
‘.‘,-Cholewmskt further testlﬂed thls was, the ﬁl"st he knew about thls. ,' , :‘

Dumng the Questlonmg by the exammer at the heamng tl’us

.;‘:'jt:r‘ansplr‘ed (‘1"1". 29-80)

v"Yes, were ther'e, in fact any nlnesses that you had,, - ',"
t ~had in the past flve years that you dxd not show -on L .
S wthls apphcatlon? S .

: .;At thts pomt untll further proof, l‘ll piead the S
fifth, amendment. A o _

”'ijell sir, 1 do want to remind. yéu that you did
S rmake some statements when you were. questionmg -
: ";':Mr‘. Cholewinskt. R .

. “A_ 1 -b-;tYes, l'cI asked him if thts had any ir\l’luence before S v
s ?my’mr‘mg._i.:,_".. : - !

Q . .‘[lf you have had any illnessces in the pai,t f ive years
- that you didn't show on this application, what were
your reasons for not showing these illnesses?

'i'hplead the fifth, again. -

Q - Well, let me say this to you, sir, that nothing
S  “that you say is going to be used against you in the -
proceedings and the more information that I am '
“able to get from you relating to the charge of ‘
‘misconduct they've raised here, the better 1313 be
‘ able ‘to render a dectston in this matter.

' Q . Cn Exhibit #3 [the job éépiication], 1 ask you, is
, -1 - this your signature that appears op the second page?
A o »"»li"hat's .;ofregt‘, Ma'am, o ‘
h Zi : . Q And did you raad the information about the signature

before you signed it?

A Yes, 1 did.




o Q. Was this information contained in the application true
to the best of your. knowledge when you signed it?

A ‘That's correct.
Q. 'Except for.the fact that there may have been some
. hospitatization that you did not show on her"e, is
.that correct° -

A plead the fifth agam.

.Q 4Have You ever r-ecclved any tr‘eatment for -mental
1£1ness, sm’> In the_ pheceed_mg flve years?

A rn plead the fiith agaln "
_ The stateﬁﬂent by the examlner to Plﬂnow, "1 do .want to r\em.md you
R that you dld m.ake some staLemonts w;hen. you were questlomnq Mr‘
| '.Cholewmslu" unc.ioub.k_.dly r‘eﬁ‘r-a to this questton put by r’mnow to
: Cholewmskl (Tr‘. 1.7):.
| | . “You had absoluteiy no idea at ail that 1 had been
‘commmitted for reasons that 1 can't talk about in
: thls courtr‘oom at the tlme Era
“to whic_h Cholewinski -answer_‘_ed,_ ‘_’NQ, 1 _did_n'_t." i Thi_s .:q_k.,le.sstio.n_ by P.innpv_v
'was '\,.ked after‘ Cholewlnski had testzﬁed that Klotz had 1nfor~med
ChOlerl’!akl on the mommg of October 18th that Pmnow ‘had Faislﬁed.
his job_appli_catlc_)n by stating hc h;:\d no illnesses when in fact he had
B . . .

‘been in a mental institution. - 1t s apparent that the examiner inferred
above quoted ) )

that Pinnow!' s/que.,tmn to Cholewmskl, in thch he referred to havmg

been “cc_vmmitt_ed“, referred __to a commitment for mental illness, a and thas

was a reasonable inference to m.ake. | .

Further-mor‘e, -oﬁm_e has no right to invpke the Fifth Amen:dme_nt_ .
1n r‘efusmg to answer, a questlon the answer to whlch would not relate to
cmminal conduct or to pr‘elammary facts which mlght !ead up to.the

._w1tness s lnvolvement in cmmmal conduct. Certamly the questlons_by
'the examiner to Plnnow regarding whether he had any illnesses dumng tBe

past five years, or some hospitalization, during such peried did not fall

in that category. Therefore, Pinnow's refusal to answer these questions



o by attempting to invoke the thth_ Amendment also per-mitted the examiner‘_
to draw the r‘eaqonable lnfer*ence Lhat Pmnow had been hospltallzed f"or- '

- mc-nt.ﬂ lllnw.u aurineg khc\ Tive y(-ar" pm:.: (dlnq ih(- {LIL( ol‘ hi:; ic_)h

- apr)l lc,auon

Wh\le the hear‘say testimony of Cholewmsk1 about FPianow having
been in a men%‘.ai mstttutlon may have beeh tnsufﬁc;ent cr-edlble evldence
.'standmg alone upén Whlch te gr\ound the ﬂndmg made that there was a
: dellber‘ate v1okat1cm by Pmnow of the employeh s rule against Falsxficatxoﬁ
-of _p.er_so_nn_el -rqu@s_,_ thc :abc_a\_fe stated_ _lnfe_r-er_\c_es_. whi_ch the_.examin_er‘. : .

: ."<_:IOL.|1<.:_1 g:_l_r_‘aw cofho_ﬁorétgq it E “_l.'o_éetﬁ.em_.:the_zr_g..was s.ﬁﬂficie_.n_t c_:_r‘e:di:bl_e_ e_\,.'ide_nc.:e
Lo éL_:Ip.por\L' tho f‘;_i;l'ldl'.l'\g.. . L .
| Pinnow :in makmg hl.; or'a! t;lr'gt._lmer;t E;Jef’or‘e Lha Cou.r't Stated.that He o
: _h.:\s a con.spwac;r ac:uon pendmg agamst the sheme whtch ;;elates.to. som.e
of the f"acts Wlth r‘espect to whu:h he was asked to testlfy to at the hear‘ing
_.bel'or'e the appeai tmbunal, and this was why he invokt‘ad. the Fifth
- Ame‘ndmen‘c. Whiie the Court is 'lncl.ined to beiieva that this is the reason
"Pmnow lnvoked the F—'lfth /\mendm.ent at the hear‘ing, Plnnow s Edea that the.
pendmg action agamst the sher'lff war*r*anted h1m ln so damg, was an
.entn_ﬂely m;st_aken one. . -
; _Ti_’xe_rﬁost troublesome po'm_l‘. in the_ case for the CpL_mt to r-é_solve :
has be_.e.r? the Ffinding that Pinnow intentionally _violated tl.we _r-u.%g that
.“no employee may ugg the_fncillties of the Hote_l_ wi_t:hgut _wrji_tten permission
of the M_an_ag_ir_"tg Dir*ector.‘._l;. : lf the Court héd been the trier of fact.it_ |
: Soupts whether 1t woul_d have _made that findin_g.. ..:Iflpweyer‘, suc-;_h._ a ﬂ_hdin_g...
_.'is based. on somgthing whigh_ too|<_ place in _F‘.'inr_\ow'.s _a.fnind -énd.. is no_t_._ :
..peq_uir_*e.d ’;o be_ based 6;\ Pinnow’s _owﬁ .st_a}tements? b_ut may be _gmundgd on
f-e'asonabie i.nf_’er‘ences dr'a_wr.u F_r\om hl_s cq.ndqc_t_ and .éther surrounding | .
..cir\cumstances. The Court is uﬁable to ho.ld_ t.Hat the finding of intentl(;_nal
“violatlon of the rule s not supported by credible evidence. Furthermore,
the Falsification of the job application standing alone was serious enough

f




misconduct to juslify the discharge.

I_et judgment ke entered confirming the department's decision

: _herc ur\der review. . -

Dated thlS [éf; day of Febr‘uary, 1977,

- By the Court:

/A“ Q”Luwgf

Rese hve/’pwcuuz._dudge





