STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY
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EFREN SANCHEZ,
Plaintiff,

Vs, ' Case No. 89 CV 5935

LABOR AND -INDUSTRY REVIEW COMMISSION
and McKAY NURSERY COMPANY,

Defendant.
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MEMORANDUM DéCISION AND ORdERA
Plaintiff appeals from a decision of the Labor ahd Industry
Review Commission ("tﬁe Commission”) affirming the appeal
tribunal’s decision finding plaintiff ineligible to receive
‘unemployment benefits for work performed before October 27,
1987 and ordering plaintiff to repay $4,986 to the
unemployment reserve fund. I find that plaintiff was
ineligible to receive benefits -before Octaber 27, 1987
because hé did not méet the eligibility criteria of
Wisconsin’'s unemployment statute. Accordingly, I affirm the
Commission ’s decision.

FACTS

'Plaintfff, a Mexican citizen, received unemployment
compensation totalling $4,986 during the years 1986 to 1988,
On October 27, 1987, Plaintiff received permanent resident

alien status from the INS. On January 28, 1989, a Department

of Industry, Labor and Human Relations ("DILHR") deputy made



two determinations that during the period on which
Plaintiff’s benefits had been based, he did not meet the
eligibility requirements under ~108.04(18)(a), Stats., for
aliens claiming for uneﬁp]oyment compensation, The deputy
ordered plaintiff to repay to the unemployment reserve—fund
the benefits he received in 1986-1988, totalling $4,986. See
Record at 137-139. Plaintiff appealed the deputy's
determinations to the appea] tribuﬁéTGand a.hearing was held.
An INS representative test1f1ed that plaintiff never appT1ed
for legal resident status and was not granted such status
until he received permanent resident status as the spouse  of
a permanent resident alien on October 29, 1987. Transcript
of Appeal Tribunal Hearing (“"Transcript”) at 10-14.

Plaintiff testified that he received a work permit in 1981,
enabling him to reside and work legally in the U.S., but lost
it on the Jjob in.1985, The‘appea1 tribunal found plaintiff’s
c]aimrnot credible because Plaintiff did not produce the work
permit (“green card") at the-hearing and the INS file had ho
record of ;ny work permit ever being issued to plaintiff.
Record at 94-6. The appeal tribunal concluded that plaintiff
d{d not have legal work or residence status during the
benefits computation period and affirmed the deputy’s
decision. Plaintiff then'appeaied to the Commission, makihg
the following arguments: He was prima facie eligible for
temporary resident status and work authorization under the
Immigration Reform and Control Act of 1986 ("IRCA"): he was

permanently residing in the United States under color of law:



public policy considerations militate in favor of allowing
plaintiff to receive benefits; and, his entitlement to
benefits should be determined-by reference to whether he was
eligible at the time of'his application for benefits, rather
than by reference to his status during the benefits
computation period. The Commission rejected these arguments
and affirmed the appeal tribunal. The Commission found that
plaintiff did not get aufhorization to live and work in the
United States before October 29, 1987; that he did not make a
prima facie showing that he was eligible for teméorary
resident alien status under IRCA because he was neither
lawfully admitted for temporary residence nor ‘lawfully
present in the U.S.; that he was not eligible for benefits
because he never appliied for temporary reéident status under
IRCA; that he was not permanently residing in the U.S. under
color of law so as to be eligible for unemployment benefits
because the INS did not give him written assurance that he
would not be deported; that the Commission could not decide
the case on public policy grounds; and that plaintiff’s
eligibility for benefits had to be determined by his
residence status when he was working, rather than his
residence status when he applied for benefits, to comply with
federal and state eligibility requirements. Plaintiff
appealed the Commission’s decision and now asks that the
‘Commission’s decision be set aside and judgment enteréd for
ptlaintiff or that the case be remanded to DILHMR for

additional evidence from plaintiff with assistance of



counsel. This appeal presents only a question of ilaw,
specifically whether IRCA and federal and state unemployment
law require affirmative action by the alien and the INS to
create temporary resideﬁt status and eligibility for

benefits. See Reply Brief at 4, note 2.

DECISION
In reviewing guestions o#.iaw under the unemployment
compensation statute, the court must defer to a certain
extent to the Commission’s Tlegal construction and application
of the statute. Deleeuw v. DILHR, 71 Wis. 2d 446, 449 (1976)
(citations omitted). : The court may not reverse the
Commission’'s determination where such an interpretation is
one ﬁmong several reasonable interpretations that can be
made, equally consistent with the statute’s purpose. Id.
(citations omitted.) The court may not upset the
Commission’s . judgment concerning questions of law if there
exists a rational basis in law for the Commission’s
conclusion. Bliss v. DILHR, 101 Wis. 2d 245, 246-7 (Ct. App.

1981).

Federal and state unemployment compensation law provides that
an alien is not eligible for unemployment compensation
unless, during the period on which benefits are based, the
alien was lawfully admitted for permanent residence, was
tawfully present for the purpose of performing work, or was

permanently residing in the United States under color of law.



26 U.S.C.A. 73304(a)(14)(A); ~108.04(18)(a), Stats. The
Immigration Reform and Control Act of 1986 established -
criteria under which undocumented aliens could live and work
tegally in the United Sﬁates and thereby meet the eligibility
requireﬁents of federal and staté unemployment compensation
law. IRCA granted prima facie legal status to any a1ien who
(1) had applied for legal status; (2) had resided in the u.s.
in an unjawful status siﬁce January 1, 1982; (3) had a
continuous physical presence in the U.S. since November §,
1986; and (4) was admissible as an immigfant. B U.S.C.A.
~1255a(a); Mercado v. Ataco Steel Products Corh., No. 88—~
605072 wWv, LIRC, April 11, 1989, Record at 69-72. For alijens
engaged in seasonal agricu?tyra1 work, a showing of 80
“man~days"” of work in the U.S. between May, 1985 and May,

1986 created the same status. 8 U.S.C.A. ~1160(a).

In Mercado, the Commission awarded unemployment benefits to
an alien who had resided illegally in the U.S. since 19873 and
had applied for and received legal status under IRCA: The
Commission found that he was prima facie eligible for legal
residence under IRCA because of his residence here since
1973. Mercado, supra.' Based on his applying for and
receiving legal status under IRCA, the Commission also found
that the alien was lawfully present for the purpose of
performing work, the second criterion for eligibility under

~108.04(18)(a), Stats. 1Id.



In Castillo v. Karem, Inc., No. 88-605345 MW, LIRC, August
11, 1889, the Commission denied benefits to an alien who
claimed e1igibi1fty under the-third criterion for eligibility
under T108.04(18)(a), Sfats., permanently residing under
color of law ("PRUCOL"). The Commission concluded that an
alien claimant could not achieve PRUCOL status unless the INS
knows of his presence in the U.S. and provides him with
written assurance that hé will not be deported. 1Id.; U.S
Department of Labor Unemployment Insurance Prograh Letter 1-
86, February 16, 1989, Defendant’s Brief, Appendix D. Since
Castillo did not receive any assurance from the INS that he
wou]d.not be deported, the Commission found that he was not
PRUCOL and could not receive unemployment benefits. Thus,
the Commission construes the "lawfully present".e1igibi11ty
criterion of “108.04(18)(a) to require that an alien be prima
facie eligible for legal status under IRCA and apply for and
receive such status before he can receive unemployment
compensation. The Commission construes the "PRUCOL™
critefion_of ~108.04(18)(a) to require the INS to give an
alien written assurance of its intent not to deport him

before he can receive unemployment compensation.

In the case of Mr. Sanchez, the parties agree and the
Commission found that he was prima facie eligible for legal
status under IRCA, because of his residence in the U.S. since
1981 and his continuous physica1 oresence here since November

6, 1986. Plaintiff’s Brief at 10-11; Defendant’s Brief at 1-



4

3, 18~-20; Commission’s Decision, Record at 11. However, both
the INS representative and Mr. Sanchez himself testified
before the appea1‘tribuna1'that‘he never applied for legal
status under IRCA. Traﬁscript of Hearing at 12, 19-20.
Similarly, although the INS acquiesced in his presence in the
U.S., Mr. Sanchez does not contend, nor does the record
reflect that the INS ever gaQe him written assurance that he
would not be deported. éoﬁsequent]y, because of his failure
to apply for legal status under IRCA and INS's faifure'to
-provide him with written assurance of no intent to deport,
Mr. Sanchez does not comply with ~108.04(18)(a), Stats., as

the Commission construes the statute.

P]aintiff at least implies that he may have had a valid
alternative INS work permit (an "I-94", Arrival-Departure
Record) which would make him eligible for benefits under
7108.04(18)(a). See: Plaintiff’s Brief at 6-7.  However, the
INS representative’s testimony clearly shows that plaintiff
had no work authorization before October 29, 1987, See:
Transcript at- 8-12. The appeal tribunal found this evidence
credible and the Commission adopted that finding. I agree
that this is .credible evidence that plaintiff did not have
tegal status before October 29, 198? and I must therefore
affirm the Commission’s finding. Princess House Inc. v.

DILHR, 111 Wis. 2d 46, 50-54 (1983).

The record also does not support plaintiff’s argument that he



could not present evidence of his legal status because he
could not comprehend the groceedings. He had a translator at
his hearing, he himself understands some English, and he
could recognize the cor;ect spelling of his name, even though
he could not spell it himself. See: Transcript at 5, 15.

Therefore, I cannot grant plaintiff’s request to remand the

case to present further evidence with assistance of counsel].

This case is especially difficult in view of the fact that on
three occasions during the years 1885 through 5957,'officia1
determinations were made through the INS’s anti-fraud “SAVE"
program that plaintiff was eligible for benefits. See:
Record at 151-3. Moreover, the rigid application of
precedent will cause great hardship for plaintiff.
Nevertheless, my reviéw of the Commission’s decision is
limited to whether that decision was consistent with the
statute’s purpose and whether there was a rational basis in
law for the decision. DeLeegw! §qpra; ﬁ?iss; supra.’ I 'may
not address the questions of whether the Commission’s
decision is sound public policy, or whether Wisconsin should
adopt a more lenient construction of the PRUCOL provision,
requiring onty. that the INS acqufesce in an alien’s presence
to work in the U.S. See Plaintiff’s Letter Brief, Record at

17-19.

The purposes of the unemployment compensation statute are to

mitigate economic loss to a worker and his family and to



sustain general purchasing power and thus serve the interests
of the economy at large. 7108.01, Stats.; Milwaukee
Transformer Co. Q. Industrial Commission, 22 Wis. 2d 502, 511
(1964). However, the pﬁb]ic policy declarations of the
statute may not be used to supersede, alter or modify its
specific pfovisfons. Salerno v. John Oster Mfg. Co., 37 Wis.
2d 433, 441 (1967). The statute must be administered as
written, even'though its'app1icat1on in some situations
denies benefits to an employee who is ineligible through no
fault of hﬁs own. Spielmann-v. Industrial Commiésion, 236
Wis. 240, 246.(1940). DILHR has broad discretion to carry
out the provisions‘of Chapter 108, Stats. Brooks v. LIRC,
138 Wis. 2d 106, t12 (Ct. App. 1987). Consequently, the
Commission’s construction of the statute to specifically
provide that Mr. Sanchez be eligible for benefits only if he
applied for 1ega1-status and thelINS affirmatively stated its
intent not to deport him does not conflict with the statute's

purpose.

Excluding some classes of workers from eligibility enables
the state to maintain the unemployment compensation fund's
fiscal integrity and employers to comply with the Federal
Unemployment Tax Act and -thus remain eligible for tax
credits. Id. at 111. Therefore, the Commission’s decision
to order Mr. Sanchez to repay the benefits also has a

rational basis in law.



CONCLUSION AND ORDER
For the reasons stated above and based on the record herein,
I affirm the Commiésionfs decision dated Séptember 26, 1988,
finding plaintiff inelisible_for unemployment benefits
based on work done before October 29,'198?'and_ofdérfhg him -

- to repay those benefits to the Unemployment Reserve FUHd}“-'

.'.. T ﬂ .-.' -'I
Dated this Z z"‘a.ay of.

Circuit Judge o

cc: Attorney Susan Carter Pearsal]
- Legal Action of Wisconsin

_ Attorney Robert C. Reed - _
Labor and Industry Review Comm1ss1on
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