STATE OF WISCONSIN : CIRCUIT COURT : SHEBOYGAN COUNTY
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JAMES SCHLUETER,
d/b/a A & W SOUTH,

Plaintiff,
. L )
- : MEMORANDUM DECISION
STATE OF WISCONSIN, LABOR AND - , '
. INDUSTRY REVIEW COMMISSION, and Case No. 81 CV 512
WILLIAM A. WILSON,

Defendants.
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This action'is-beforerthe Court on the‘employerfs
5108.09(7), Stats., petition for judiqial review of‘the
May 5, 1981 decision of the Labor and Industry Revieﬁ Commis-
sion (hereinaftér Commission) affirming the April 1, 1981
:determination of the appeal tribuﬁal wﬁich found that the
empiqyee bad not beén'discharged for miscqnduct} and. thus was
eligible'fo; unemployment compensation benefits.

The empioyer has filed a series of métidns with this
1Courtlseeking (1) an eviéentiary hearing to deterﬁine if the
A employef had good cause for failing to aépéar.at the Maréh 25,

1981 aépeal tribunal héaring; (2} for an evidentiary hearing.
to deternmine the facts concefning the emplgyee's.discharge;
and, (3)'for an order to make the aﬁswer of'the Commission

more definite and certain.
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The- hearing on the employer's motion was conducted
November 9, 1981; present were Attorney.Donald Koehn, on
behalf of the employer, and Attorney Earl Buehler, on behalf

of the Commission. -

I. COMMISSION'S ANSWER. The employér seeks an ordef to.
make the_domﬁiésion'é answef more definite and'certéin.'

Rule 802.06t6), WISTR.CIV.PRO., ailows such a motion where
fhe moving party caﬁnot filé a fésponsive pleading due to

the vagueness and ambiguity in the . pleading that requires a
response. The émployer does not have to.file any response

to the Commission's answer; tﬁerefore,'it is_not in the posi-
tion to demand a more definite ané certain answer. The Com~
mission's answer complies with the_requirements.of Rule
802;02(2), WIS.R.CIV.PRO., and is sufficient.

II. ' EVIDENTIARY HEARINGS.

A, Discharge. The employerrhés asked this Court to
-.conductAaﬁ evidehtiary hearing to establish the facts con-
; cégning the employee's discharge. -In reality, the empléyer

is asking‘for a trial de novo.

On review of a Commission décision, this Court is pre-
- vented ﬁrom receiving any evidence with the exception that
' testimony may be received on the issue.of whether the Com-

mission has engaged in any illegal action-or conduct in

rendering its decision. Weibel v. Clark, 87 Wis.2d 696, 708,
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275 N.W.2d 686{1979); §§102.23(1) and 108.09(7), Stats.

The Court is thus barred from granting the émployer's motion,
hié petition for judicial review does not allege any fraua
oﬁ the part of the Commission, and the Court cannot COndqct

- a trial de novo on the employee's discharge.

E. Continuances. The real crux of the employer's
motion.iéithé requeét for an evidentiary bearing as tkohether
or no£ his petition for a rehearing under §108.09(3)(e){ états.
should have been éranted.

The employée appealed.from tﬁe“initiai detefmingtion
denying benefits, and a hearing pefore an appeals tribunal was
scheduled for February 26, 1981. .At the reguest of Attorney

William Fale, the employee's attorney, that hearing was post-
. poned énd.réscheduled'for March 25, 1981. ‘Notice of the
Maréh ZStp hearingAwas.sent directly to the employee, his'
aftorney and the employer, and that notiCé was datéd apd mailed
‘-Match 16, 1981.
| Efen though Attorney Donald Koehn, counsei for fhe
employer, had entered his written appearance bn behélf of the
employer on February 24, 1981, the Mérch l6th notice was not
-mailed di;ectly to him according to his letter of March 18, 1981;-
| On March 17, 1981, the employee;s attorney fequested |
another adjournment because of a priof cémﬁitmeﬁt; however,
. -3~
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that request was ‘denied by letter of March 1981. In part,
7 that letter adVLSed the employee's attorney that, " (y)ou

and your client are expeéted to arrange time off from your
_everyday affairs." ) | |

6nlMarch118, 1981, Attorngy Koehn wrote to tﬁe Fox Rivér
.VaiieyHearimgOffice }equesting a postponément of the March 25,
1981 hea;ing because of a prior cpmmitment on his calendar. ”

_ fﬁis reqﬁést was also denied by letter on'Marchlzo, 1981. In
part, this 1e£ter»éﬁviéed Attorney Koehnlthat, "{p)arties are
expected to make all of the necessary arrangemanté ﬁo be
present at théir hearing."” | |

‘ The March 25, 1981 hearing proceeded as scheduled. The
employee's appearance was by the employee without counsel,

'andrhe“presented the énly evidenée conside%éd at the hearing.

At thé éphciusion bf-the hearing, the appeals tribunél reversed
the.initial'determinatién and found fhat the employee was not .

1ai$char§ed.for misconduct and was entitléd to unemployment

'cqﬁpéhsatién benefits.

Pursﬁant to §108.09(3)(e), Stats., the'employer, by hié-
coungel, filed a petition for rehearlng setting forth the
reasons that the employer and counsel failed to appear at the
~March 25th hearlng. This petition for rehearing was denled on

April 10, 1981 by the hearing examiner acting as the appeal
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tribunél on the grounds that the reasons set forth were noﬁ.
- a satisfactory explanation for the employer's absence.

The decision of the hearing examiner, acting és the.
aﬁpeals tribunal, not to postporie the March 25th hearing or
to grant the-peﬁitioﬁ for rehea¥ing, is not of the same ténof.

'-6r character éé decisions on benefits which the Court must

affirm if there is aﬁy credible evidence to support such a

: décision, Wehr Steei Co. v. DILHR, 162 Wis.Zd 480, 486,‘307
. N.W.2d 302(Ct.App; 1981) .
rThe décisionras to postponemeh# or to érant the rehearing
is a discretionéry act that is subject to review byiﬁhis Court.

See, Kropiwka v. DILHR, 87 Wis.2d 709, 275 N.W.2d 881(1979).

And, the question is simply whethér, cépsidering the record as
‘a whole, the héariné_exaﬁiner aﬁused his diécretion._

 .By‘réfuéing to grant the employer's.réquest for a post-
ponehent apé by denying:the petition for rehearing, £he hearing
'examinerpreVentedithe eﬁployef from being heard by cpﬁnsel.‘
The ﬁel}—known rule of law in Wisconsin is}

. . . that the following due process
rights must be accorded in any quasi-
judicial administrative action: (1)
the right to seasonably know the
charges; (2) the right to meet the
charges by competent evidence; and
{3) the right to be heard by counsel.
‘[Citations Omitted.] ' '
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Weibel, 87-Wis.2arat 701. These due process rights are to
._Be afforded.to both thé emplo?ee and the employef.
| This rule has been_inpludeqrin”the-unemplbymént com-— -
péﬂsation statute, §108.09(3) (a), Sﬁats.; guarantees to both
the empioyee‘aqd the‘employef a‘reasonable opportunity to bé"
,hea?dr | |
The-Court is hard pressed to,find anj rafiﬁnal‘ﬁésié

. fo? the décisioﬁ not to allow thé employer to be heard by.

N céﬁnsel.“ln fact, thevdemand of the hearing examiner that':
Attorney Koehn is "expected to mahe'all of fhe necessary-arrange—
.ﬁents to be preéeﬁt" smécks of af:oéance'bécause-it.WOuid require
Attorney Koehn to cancel commitments which were set before the

- hearing date was establiéhed by the.hearing examiner. Without
:eveh an attempt to de;ermine thé naturé’of-fhe commi tment
At;bfney Roehn had; iit éould havé been aﬁ'appearance.before a.
court of rgéora or anotﬁer administratng aéency or an appoint-
.mentwithla ciientj or when Attorney Koeﬁn had made that qommit—v
“mént; the hearing examiner blithely dirééted‘him to cancel that
commitment or face the conéequenceé'or hié client would féce'
the‘consequences{ The Court 1is not aware of any statuto;y pro-
vision giving uﬁemployﬁent compensatioh.hearings such absolute
prioriﬁy.'

The denial‘of the.emplbyer's petition‘for a ;eheaiing is
nét any betﬁer. Iﬁ.facé, it could be inferred that there is

. - ‘ -—6_
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a double standard that is applied, when an empioyee or his
'attorney requests.a postponement, that request is honored
éimply for their convenience, but a postponement request.by
én'employer or his attorney is rejected éut—of—hand. The
hearing examinef'srréasoning that to have granted the-
 empioyer_the réquestéd ponstponement of the March 25th hearihg
wduld haje‘worked an undue hardship on the employee'is-unsup—
parted bylthe record.

l The rec§¥d reflecﬁs that fhe‘hearing examiner had pie— 
viocusly granted:the employee a 28-day delay. The employer
'Was.not seeking such an extensive.délay; rather, Attorney
Koehn's letter of March 18, 1981 indicates that he would
have been.available and would have been willing to be present

."at ﬁhe hearing.duringlthe period of Apfil‘liu 3, 1981; thus,
the'deiay'would have been no greater than 7 - 10 dafs.'

| The respénse of the hearing examiner. to the peﬁition

. for a'réhéariﬁg isjwéighted heavily towéfd the due process
"righis,of.ﬁhe employee. The hearing examiner féiied to con-
sider the due process right of the employer;to be present
and to be heard by counsel. The heaiing examiner failed to

- balance the equally important due procéss rights of the com-~

.peting parties. Cf., State v. Wedgeworth, 100 Wis.2d 514,

- 520-23, 302 N.W.2d 810(1981) (wherein the. Supreme Court
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discusses the baianéing of rights a trial court must con~
- auct before ruling-on a motion for a continuance.) By
'feaching his decision without having conducted the reguired
baiahding test, the hearing examiner clearly abused his dis- -
cretion and éctéd inlan'arbitrafy‘and capricious manner.’

In a‘reviéwlof the éntire récord, the Court cdmés.to
th;.inescépable-conqlusion that thé‘Mérch 25th hearing should
. héﬁe‘beenpostpénéd fo éccommodaﬁe the dué process rights-of
thé_empldyer, and that the reéuésted postponément Qould'nbt;

havé worked an undue hardship upon thefempléyee. And féiling
Ehat, the petitioﬁ for rehearing which does set forth good
céuse for tﬁe employer‘s absence, should have been granted._
This action must be remanded.with'directions that.ah-
Tordér be entered pufsuant to §168.09(3)(e), Stats.,-grahting
'the émplofer's petition for a reheéring on“the grounds that
he has estgﬁliéhed probéble éood cause fgr baing absént from
-thg March 25,‘1981lhearing; and that a new hearing on the
 eﬁpl$yee's appeal of the initial determihation denying him
unemployment compensation benefits be conauctéd before an.
appeal tribunal other than the one that issued the initial
decision and ruied on the petition for rehearing.
EﬁploYer's couhsél shall prepare the aépropriate order

-and file it with the Court within 20 days. The Commission's

-g-
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¢ouhsel shall thereafter have five business days to object
~ to the form or content. -
So Ordered.

Dated thisg day of January, 1982.

Daniel P. Anderson
Circuit Judge
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