STATE OF WISCONSIN CIRCUIT COURT ~ MILWAUKEE COUNTY

, Branch 1
STANLEY L. TERRY,
Plaintiff, ,
Case No. 08CV008448 -
LABOR AND INDUSTRY REVIEW o SIo
COMMISSION, » T e y
Defendant, S 01
Jo |
‘ C/ekaoli\‘lr?ARRFh '
DECISION AND ORDER -~ " Coyy
INTRODUCTION |

S@ey Terry seeks jl;dicial fcview of the State of Wi‘sconsin’ s Labor and
Industry Review Commission decisioﬁ on May 16, 2008 finding that Terry concealed a
matéria._l fact régardjng his eﬁgiﬁility for unemployment ﬁsmanqe in violation of Wis.

Stat. § 108.04(11)(a) and ordering-a forfeiture of future unemployment benefits under |
Wis. Stat. §158.04(1 1)(be). This court granted review of the matter. |
| BA(;KGROUND

For the past twelve &éars, Sfapley Terry has worked és a journeyman roofer.
(Hearing Transcript (hereinafier “Hearing™), March 19, 2008, p. 4). It 1s undisputed that
on J anua.rS/ 9, 2005 an initial claim for unemployment benefits was filed under Tgrry’s
" name, using his social security number, Personal Identification Number (hereiqafter
“P]N?,)i and other identifying i.uformaﬁon. All subsequent weekly claim certifications |
were made using Terry’s social secuﬁt} number and PIN. %ﬁi‘thcnnore, the initial
application and subseqﬁent weekl.y ceftiﬁéaﬁons -avg‘rred that Terry was avajlable for full-

time work at that time.



On Febroary 25, 2003, Terry was incarcerated by the State of Wiscoosin for
ohﬁges relating to drug possession. (Hearing, p.6). Terry was not releas'ed until August
of 2007. tHea:'mg, p.6). Itis undisputed that weekly cla.im certifications were made for
' Terry in the weeks ending on March 5 March 12, and Manh 19, 2005.

In March 2005, the Department of Workforce Development ( ‘Department”)
became aware.of Terry s incarceration through Terry’s previous employer. 'T,he
Department initiated a revievo. Among other things, the Department alleged that Teﬁ’y

- 'was not available for ﬁm-ﬂme work and the claim certification averring that Terry was
available was a material concealmeri, Although the Department issued a determination
on the issue in March 2005 , Terry did not received notice of the determination until
December 2007. 'I_”erry filed his appeal of the Department’s determination on J: anuery 28,
| 2008. Administrative Law Judge (hereinafter “ALF") Caroline Stark found that Terry had -
| estabﬁslied that his failure'to file a timely request for a hearing was beyond his control -
within the meening of Wis. Stat. §108:09(4) and ordered a new hearing,

At the new heaﬁng on March 19, 2008, the Administrative Law Fudge 'S.tevei; P.
Glick heard tesﬁmony from Terry. Speciﬁeallf, Terry denied initiating the application for
une;nol_oymen;: benéfits and filing weekly claim certifications. (Hearing, p. 7-8), He
farther testified that his éooial security i_nformaﬁon driw.rer’s license and birth certiﬁcate '
were lost when his wife’s purse was stolen in the begmﬂmg of 2005. (Hearmg, p. 9) |
* Finally, Terry acknowledged past 1n61dents involving his concealments in olan:mng
unemployment benefits. (Hearing, p.10-11)

B On Mach 26, 2008 ALJ Glick issued his decision. The ALJ Soeciﬁcaﬂy found that

‘the initial application and weekly certification process required such detailed and .
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personal informgﬁén that Terry WaSMIﬁOSt likely :cespo::usibiej (ALJ Dec-'?sion, March 26 , -
2008, p ) Furthermdre; the ALJ f_ound that Terry most likely arranged for another
individual to I’%le the weekly ‘certiﬁcation once he Wés mcafcerated by providing the |
individual with the proper identifying information. (ALY becisior;, p. 1) Thus, the ALT
concluded that sufﬁcient-circumstanﬁai evidence supported the conclusion that Terry |
concealed ﬁaater_ial 'facts from the Départnﬁent in violation of Wis. Stat. 108 .04(11)(a).
(ALJ Decision, p.1). Giveg Terry’s past historyof Qoﬁcéa]ment, the ALJ found that the
initial assessment reqmmg a forfeituxe of three times the weekly b.eneﬂ‘é rate for each act
of concealment, totaling §2,961, was reasonéble.l (ALJ Decision, p.1). .

- Terry filed his appeal on March 28, 2-008 to the State of Wisconsin Labor and
Industry Review Commission (hereinafter “LIRC”). The LIRC affirmed gnd adopted tﬁc
findings and conclusions of ALJ Glick on May 11, 2008. Thereafter, Terry filed for
judicial réview of the LIRC’s decision with this court. Terry, by counsel, submittéd 2
brief in support of his petition on August 4, 2008, The LIRC submitted its brief on
. Septcmber 9, 2008. Terry filed his reply brief on September 24, 2008,

STANDARD OF REVIEW
A:decision of the LIRC may only be reversed upon the following grounds: (1) the
LIRC acted without or in exc;ass of its pov'vér; (2) the LIRC's order was précu.red by.
‘frauci; or (3)' the LIRC's findings of fact do not support the order or award. Wis. Stat. §
102.23(1)(e). The LIRC’s findings of fac‘g are binding on the court if it is supported by
substantial and credib'le.evidence on the :ecord; Princess House, ]r?c. v. DILHR, 111 Wis.

2d 46, 54-55, 330 N.W.2d 169, 173174 (1983).
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' .The LIRC’s legal coﬁélusion is further accorded a varying amount of deference
.depending on the circumstances of the case. A court Wﬂl give an agency’s legal
conclusion great weight deference if ‘;he agency was charged by the legislature with f};le
duty of administering the stafute; the agency's interpretation is one of longstanding; -thc
agency employed its expertise or speciélized knowledge in forﬁng the interpretation;
and the agency's interpretation will provide uniformity and consistency in applying the
statgte. Harnischfeger Corp. v. LIRC, 196 Wis.?.d- 650, 660, 539 N.W.2d 98, 102; Bunker
v.. Labor and Industry Review 'Com n, 2002 WI Api) 216 at 726,257 Wis.2d 255, 271,
650 N.W.2d 864, 872. Ifall fbur. of the above standards are not met, only due weight
deference may be required. Harnischfeger at 660 n. 4,. 539 N.W.Zci at 102. Under due
weight deference, a more r;asonable interpretation overcomes an agencj’s inte-rpretaﬁon.
Margolesv. LIRC, 221 Wis.2d 260, 265 n. 3, 585 N.W.2d 596 N.W.2d (Ct.App.1998).
| - DISCUSSION
On appeal, Ten‘y raises the following arguments: 1) that the LIRC findings of fact
‘ did not support the conclusion that Terry committed concea.]ment under Wis. Stat. §
108.04(11)(a); and 2) that the LIRC exceeded its powers when ordering Terry to forfeit
benefits under an unreasonable interpretation of Wis. Stat. §108.04(11) because the 7
claims constituting concealment were filed by an'individual other than Terry.
Finding of Facts
The LIRC concluded that Terry was responsible for filing the fraudulent

unemployment claims contrary to Wis. ‘Stat. § 108.04(11)(a). The LIRC ﬁnade this
conclusion I;ased on the fact that Terry’s ideﬁﬁfying information was used in the lmaldng |

* of this claim. According to the Déparmlenf’s Handbook on Claiming Wisconsin
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Unemployment Benefits, the information that would be needed to file an initial claim and
subsequent weekly certifications include Terry’s name, Terry’s social security mumnber,
Terry’s s.elf creatéd PIN numEer, Teﬁy’s employmeﬁt history for-the prior 18 months,
and Terry’s Wis.consin driver license number. Moreover, the LIRC noted that the weekly
unent.tployme;lt benefits went to Terry’s address and th.ere is no indicaﬁon that these
checks were returned as undeliverable, went un-cashed, or were intercepted..

This .cc;urt believes that the above cited facts g;ivé rise fo the reasonable inference
that Tefry filed the initial claim, was respci;isible for subséquént_‘ filings aﬁd received thé .
benefits from this scheme. When vast .amounts of ijersonal inf;)mﬁéﬁoﬁ are accurately
provided in order to file a claim, it is reasoﬁablc to infer that the person providing that
iilfqrmation is the persoﬁ most Hkély to ;have that ipf‘ormation; In this case, that person is
Terry. This conélusion is further supported by the fact that Terry was the person reaping
beneﬁfs, by having the benefit checks sent to his home address. Thus, the LIRC’s
conclusion that Terry was responsiblg for the initial filing was supported by credible.
evidence and reasonable inferences made therein. | |

Furthermore, it was reasonable to infer that Terry with the assista.nce of another
individual continued to file weekly certification after he was incarcerated, The weekly
cerﬁﬁcﬁﬁons continued ﬁsing Terry’s personal information. This information inciuded
Terry’s s'ocial security number and PIN. While Terry ﬁras incarcerated and unable to
make no:i—colleét calls to dj_rectly.ﬁl; weekly certi.ﬁcatioﬁs, it isundisputed that Terry
was still able to communicaté WLth third parties. Thus, Terry Woula be able to provide the
information needgd for-.\areekly certification filings. This conciusion is strengﬂlened by

the fact that the address where the benefits checks went, Terry’s home address, remained
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unchanged. Thus, the LIRC’s conclusion that Terry continned to be résponsible for the
filings was supported by credible evidgnce and reasonable infereﬁces.mathie therein. |
| Inrerprétazion of Wis. Stat. §108.04
Wis. Stat. §108.04(a) punishes 2 claimant for concealing any material fact relatij;ig

to eligibility in tjne filing of his or her application for benefits. The LIRC has interpreted

this statute to include a claimant, who with the assistance of a third party, files a claim on 7

the claiment’s behalf, In effect, ﬂie LIRC argues that Teqy constructively filed a claim
‘When he handed over personal infﬁrma‘rlon to a third party Wlth the kﬁowiedge‘ and
intention that the thﬁd party would ﬁse that information to file a ciaim on ilis behalf,
' However, Terry asks this cﬁurt to read the statute more narrowly to focus on the actual
physécal filing. Terry urges this court to read the statute so that a person who has another
person file a claim on his behalf is not in fact filing a cl@ and responsible for the
iuforﬁaﬁdn contained therein.

A court is not bound by an agency's interpretation of a statute. Harnischfeger
jCorp. v. LIRC, 196 Wis.2d 650, 659, 539 N.W.2d 98 (1995)..H0ch‘er, a court must

determine, “whether the circumstances of the case warrant deference to [an agency’s]

interpretation.” Brauneis v. LIRC, 2000 WI 69 at § 15,236 Wis.Z& 27,612 N.W.2d 635. -

~ This court generally applies one of three standards when reviewing an agency's legal
conclusions under a statute: great weight deference, due Weighﬁ deference c.>r‘de novo
review. Labor Ready, Inc. v. LIRC, 2005 WI App 153, 9,285 Wis.2d 506, 702 N.W.2d
27. A cowrt must give great weight déference to L.IRC‘S legal conclusions if all of the
following appiy: 1) the agency was charged by the legislature with tﬁe dﬁty of -

administering the statute; 2) the agency's interpretation is one of longstanding; 3) the



agency employed its expertise or specialized knowledge in forming the mﬁcrpretatiori;
and 4) the agency's i;nterpretation Wlll provide uﬁformity and consistency in applying the
statute. Harnischfeger, 196 Wis.2d at 660, 539 N.-W.Zd 98, 102. Ifthe great weight
deference is not applicable, the court réverts to due deference. ;Td. _ |

In applying the foui‘_ Harnischfeger standards t.o this case, t]:ﬁs court beﬁéves that
the LIRC’s i!llterpretation of the statute is entitled fo due deference. While the LIRC
fulfills the first reéuircmcnﬁ that it is charged with administering the statute, Wis. Stat.
§108.09, this court finds t]ﬁatthis is the ﬁrsf tﬁrﬁe théi the LIRC's iﬁtcrpretaﬁoﬁl of Wis,
Stat. § 108_.04(1 1)(a) has been used to include a filing made by a third party on behalf ‘of
claix.nant._ t['herefore, the LIRC’s legal 'cpnclusioﬁ ig only entitled to due weight deference.

A reviewing cc;u:t under due weight deference need not defer to an agency's
interpretation which is not the interpretation t};*le court considers most reasonable. Beloit
Education Asso. v. WERC, 73 Wis.2d 43, 67-68, 242 N.W.2d 231, 242-43 (1976); see
also Margoles v. LIRC, 221 Wis.2d 260, 265 n. 3, 585 N.W.2d 596 N.W.2d
(Ct.App.1998) (holding that under a due weight deference standard, “a more réasonable
interpretation Overcomes an agency intérpretation”). o

This court believes that the LIRC hltérpretation is the most reasonable. The
lang‘uaée of Wis. Stat. §7108(1 1)(a) provides that “If a claimant, in filing his or her
application for benefits or claini for any Weck; conceals anly material fact reiaﬁng' to his
or her eligibility for benefits, the claimant éhall forfeit benefits in accordance with par.
(be).” The language of t]ievsfatutg and the Department’s reading of it indicate that the
legislature intended tc—) prevent fraudulent concéalmeuts in claiming umemployﬁlent

benefits. See generally, Pickering v. LIRC, 156 Wis.Zci 361, 368, 456 N.W.2d 874,,877
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(Ct. App.1990 )(*The Department <.3f Labor's interpretation of unemployment
comj;ensation laws provides indicia of legiélaﬁve intent.”).

This court believes that this statutolry reading is generally appropriate. This case is
| akin to a sitnation where another individual fills out a claimant’s application .bccause the -
claimant is physically or otherwise unable to. In law and in fact; we recognize that the
" person responsible for the filing is the claimant and not the person who actually speaks,
Writes- or engages in the physical act. See generally Xanthos v. Board of Adjustment of
- Salt Lake City, 685 P.2d 1032 (17984); May v. Buckej)e Mut. Ins. Co. 25 Wis. 29i, 1870
WL 2130* 3. Whers the application process and the information are done at the behest of
the claimant, _thé person filing out the application is the implied or actual agent of the |
,' claimant, Id.. For the above reasons, this court believes that the LIRC’s inteipretatip'n'of
Wis. Stat. §108.05(11)(a)is the most reasonable and ghouid be applied in ﬁ:is Ccase.

| Punishment |

Under Wis. Stat. § 108.04(11)(be) allows the LIRC to puﬁiéh the claimant for
' violations of Wis. Stat § 108.04(11)(a) by requiring the forfeiture of benefits and
disqualification from récciving benefits for acts of concealment. The statutory maximum
forfeitur;: is four times the weekly benefit rate for each act of conqea[r;leut. The penalty
against Terry, imposing tbrqe times.the weekly benefit, as ALT Glick notéd was a
substantial penalty. However, the ALJ also recognized that the LIRC im_posed such a
penalty in consideration of Terry’s acknowledge his;cofy of concealment in filing .
‘unem_plo‘ymcnt claims. In that context, the ALJ found that such a substantiai penalty was
reasonaﬁle. This éomt ig,rees with ALJ Glick’s reasoning and conclusion,

CONCLUSION AND ORDER



Based on a review of the record and briefs subﬁiﬁed by both parties, this court
finds that Terry concealed a.-matf;riai' fact in filing his unemployment claiﬁ within the
meaning of Wis. Stat. §108.04(11)(a), and that the forfeiture in the amount stated by the
LIRC was reasonable. |

- Accordingly, IT IS HEREBY ORDERED that the LIRC decision is
~ AFFIRMED. | | |
Dated at Milwaukee, Wisconsin this 4 day of Deceniber 2008.

By THE COURT
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