STATS OF WISCCNSIN IN CIRCUIT COURT o FOR DAl COUNTY

GLIN TURNIR,
" . : Case #110-058
Plaintiff
VS,
IHDUSTRIAL COMNMISSION COF DIRJCTICHNS FOR JUDGHINT
WISCONSIN and RiD GRANITS
PICKLS CONPANY,
Defendant.

— A B ek S sae meem el tmn e e mmm e me ek e e A e i bt e s mem e B e B mew me el e e mmm e e e

o — — i — — e — v e R e S e e e M o e e e e e e G e eE e e e e mew e e

This is an action toc review a decision of thse Industrial Commnission dated
September 15, 1961, affirming a decision of an Appeal Tribtunal which held that
the plaintiff-employee, Glen Turner, having received wages in the form of back
pay, was not therefore unemploysd during some 11 calendar weeks of 1957 and 32
calendar weeks of 1958. Accordingly it was held that kr. Turner had been over- -
paid unemployment benefits for such weeks in the total amownt of .1,061.50. The
plaintiff was directed to repay such amount.

PHOC#DURAL BACKGROUND

The employee here worked for the Red Granite Pickle Company in excess of a
year and was discharged on August 15, 1957, He thereafter claimed unemployment
benefits for some 43 wesks, having properly reported wages earned by him from
other employers during this period. The plaintiff was paid unemployment benefits
totaling some .1,312.50, '

At this point it should be indicated that counsel for plaintiff and the
Industrial Commission have agreed that the computation of plaintiff's back pay
liebility was in error. Counsel for both parties have further stipulated that
the actual back pay liability here at issue totals ,1,061,50. By so agreeing
counsel has removed from the case the lmotty problem of whether or not plaintiff
should have been entitled to unemployment compensation benefits during mrt of the
time he was laid of f becawe of the seasonal nature of the pickle business. In
other words plaintiff would have been out of work for some of the period involved
even though he had not been given an unfair labor discharge. By eliminating any
dispute over the amount at issue we have left only the lagal question as to whether
or not a back pay award constitutes wages within the meaning of the Unemploymant
Compensation act.
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Plaintiff appealed his August 15, 1957, discharge to the National Labor
Kkelations Board which on April 17, 1959, pursuant to a prior order, sent a check
to the plaintiff in the amount of 42,025,14. This amount represented back pay
for the period August 15, 1957, to Octcber 15, 1958. The Board computed the award
by subtracting from the plaintiff's anticipated earnings during the period in ques-
tion the actual amount of wages earned by him from other employers during such
pericd. It is significant to note that in making the back pay award to the plain-
tiff the Board subtracted social security and withholding taxes.

On April 13, 1959, a Commission deputy issued an initial determination holding
that the plaintiff had been awarded back pay for the period 8-15-57 to 12-1-58 and
‘therefore was ineligible for the unemployment benefits paid to him for the respec-
tive weeks he had claimed during the period in guestion.

Plaintiff appealed from the initial determination and after hearing the Appeal
Tribunal affirmmed the deputy's initial determination disqualifying the plaintiff
for benefits. Flaintiff duly took an appeal to the Industrial Commission.

The full Conmission under date of September 15, 1961, rendered its decision
affirming the Appeal Tribunal's finding that the employee was ineligible for unem-
ployment compensation benefits during the 43 wesks in question., The Commission's
decision further required the plaintiff to repay the benefit overpayment of
¥1,312.50 which, as indicated, has now by stipulation been reduced to {1,061.50.
Appeal frem the Commission's decision was then taken to the Circuit Court for Dane
County.

I1SSU3 TIVOLViD

The sole issue involved on this appeal is whether or not a back pay award of
the National Relations Board constitutes wages within the meaning of the Unemploy-
ment Compensation Act.

e are advised by counsel that this is a case of first impression in Wisconsin
even though the Commission historically has always regarded a back pay award as
wages within the meaning of Section 108.02(6) which reads as follows:

MiJages® means every form of remuneration payable for a given period
(or paid within such' period, if this basis is permitted or prescribed
by the commission) to an individual for psrsonal services, including
salaries, commissiens, vacation pay, dismissal wages, bonuses and the
reasonable (actual or estimated average) value of board, rent, housing,
lodging, payments in kind, and any other similar advantage received
from the individual'!'s employing unit or directly with respect to work
for it; but there shall not be treated as 'wages' the actual {or
reasonably estimated average) amount of any required or necessary
expense incurred by an individual on his job. Tips shall be counted
as 'wages'! solely for benefit purrposes."



In support of his argument that a back pay award does not constitute wages
within the meaning of the above c¢uoted statutory language, counsel for the plain-
tiff raises several interesting points,

1. An employee has no personal right to a back pay award and therefore
cannot sue at law to compel payment as he could do under Section
103.39 in the case of wages owed.

2. A back pay award is not subject to garnishment under Section 267.02;
~ wages are. '

3. A back pay award does not constitute wages but pertakes more of the
nature of an award of damages such as would arise in a tort action.

L. A back pay award may not be assigned to creditors.

5. A back pay award may be ordered even where no enployer-employee
relationship exists, which is not true in the case of a wage
payment.

Before considering the evidence sipporting the Commission's findings, two
points should be made in connection with the arguments advanced by counsel for
the plaintiff. In the instant case it is conceded that there was an employer-
employee relationship between the parties at and during the time of the unlawful
discharge. Without such relationship no unemployment compensation payments would
ever have been made.

As to whether or not a back pay award partakes more of the nature of a tort
award rather than wages, plaintiff in his brief has cited the case of Clayton-
Willard Sales, 126 NIRB 1325, 1326, 1327 (1960) where the Board stated:

"The remedy of reinstatement and back pay is not a private right,

but a public right granted to vindicate the law against one who has
broken it. Its object is to discourage discharges of employees con-
trary to the statute and thereby vindicate the policies of the
National labor Relations Act. The statute authorizes reparation
orders, not in the interest of the employees, but in the interest of
the public. They are not private rewards operating by way of penalty
or of damages." (.mphasis supplied.)

It would appear-from the foregoing that the Board itself does not consider a back
pay award to be "damages." ,

‘ In support of the Commission's findings and decision three principal grounds
are advanced:

1. The statute quoted above, 108,02(6), is broad enough to include
a back pay award within the definition of wages. The material part
of the language provides:

Mtijages! means every form of remuneration payable for
a given period to an individual for personal services.,.."



2.

In the leading case of Social Security Board vs. Wisrotko, 327
U.S. 358, which held that a back pay award is to be treated as
wages under the Socilal Security Act, Justice Frankfurther in his
concurring opinion stated:

UThe decisions of this Court leave no doubt that a man's
time may, as a matter of law, be in the service of another
though he be inactive...."

It is conceded here that the amount of the award was determined by
the amount of salary which the plaintiff lost because of the unlaw-
ful discharge. We agree with the Commission that the statute, 108.02
(6), defining wages, is broad enough to include by permissible infer-
ence a back pay award.

It is true that Sec. 108.02(6) doss not specifically denominate a
back pay award as "wages"; neither does it exclude such an award
from the broad definition set forth. Certainly a back pay award is
Hpemuneration payable for a given period," and it obviously arose
out of the employment relationship between the parties.

Tn 1961 the legislature enacted Chapter 12 creating Sec. 108,05(6)
of the statutes which provides:

n{6) A payment to an individual by an employing unit, which
is in the nature of back ray (or in lieu of pay for personal
services) for certain past weeks, whether made under a back-
pay award or similar decision or otherwise, shall be wages
for benefit purposes but only when paid within 10, weeks
after the start of the earliest such week." '

Bill 301, S., which led to the creation of tha above statute contains
s following pertinent explanatory comment:

MHOTE:  Adopts a long-standing administrative interpretation
that back is wages. But if back pay is delayed more than
2 years, th will be ignored, under this provision,--so that
long-since benefit payments and charges will no longer have to
be recaptured and adjusted.”

Subsection (6) of 108.05 did not change the existing law. It merely
placed a 2 year limitation period of back pay awards in so far as
they could be considered wages for unemployment compensation purposes.

As already indicated, the Commissicn historically has interpreted the
statute defining wages to include back pay awards. Certainly the Com-
mission's long-standing interpretation of the statute is entitled to be
given great weight by the Cowrt. State ex rel. West Allis vs. Dieringer,
275 Wis, 208, 220; State ex rel, Koch vs. Retirement Board, 244, Wis.

580, 586; ses also State ex rel. Greem vs. Clark, 235 Wis. 628, where
the Court stated at page 630:




", . . the practical construction, long continued, given
to a statute by those intrusted with its administration
is 'of great weight and is offentimes decisive'! in deter-
mining its meaning., State v. Johnson, 186 Wis. 59, 69,
202 N.W. 319."

3. Social security and withholding tax deductions were made from the
plaintiff's back pay award in question. We deem this fact alone as
being decisive in support of the Commission's finding in this case.
If a back pay award actually constituted a tort award of damages
then obviocusly plaintiff would have to pay neither social security
nor withholding taxes. As previously indicated in the Nierotko case,
supra, the United States Supreme Court unequivocally held that a back
pay award constituted wages within the meaning of the term "wages" as
defined in the Social Security Act. This definition read:

"The term 'wages' means all remuneration for employment
including the cash value of all remuneration paid in any
medium other than cash; ..."

The term "employment'i is defined in the Social Security Act as follows:

"(b) The term 'employment' means any service, of whatever
nature, performed within the United States by an employe
for his employsr....”

In the Nierotko case the Court wrote:

"Yhile the legislative history of the Social Security Act
and its amendments or the language of the enactments them-
selves do not specifically deal with whether or not 'back
pay!' under the Labor Act is to be treated as wages under
the Social Security Act, we think it plain that an indivi-
dual who is an employe under the Labor Act and who receives
'back pay'! for a period of time during which he was wrong-
fully separated from his job, is entitled to have that award
of back pay treated as wages under the Social Security Act
-definitions which define wages as 'remuneration for employ-
ment! and employment as 'any service . . . performed . . .
by an employe for his employer! ..,."

The Court went on to note that back pay is not a fine or a penalty imposed on
- the employer but rather, coupled with reinstatement, is for the protection of the
employee and tends to make him whole. That is precisely what was done in the in-
stant case,

To pemmit the plaintiff to retain unemployment benefits along with the back
pay award, which was based solely on the amount of wages lost due to the unlawful
discharge, would be permitting plaintiff to retain a windfall. This clearly was
not the intended purpose of the Unemployment Compensation Act.



Plaintiff argues that the Nierotko decision was a very liberal one from the
point of view of the employee. The Court held that a worker should not be denied
. social security tax credits merely because he was wrongfully discharged. Counsel
then urges that we should likewise interpret the Unemployment Compensation Act
liberally so as to exclude back pay awards from the statutory definition of wages.
We do not so interpret the statute. We consider that the Unemployment Compensation
Act is a neutrality act which seeks neither to favor management nor labor but rather
its purpose was and is to prevent economic dislocation as a result of unemployment.
In the instant case there were no lost wages due to unemployment once the back pay
award had been made. :

Section 108.22(8) specifically provides:

H(a) In case benefits have been overpaid or improperly paid to an indivi-
dual, an initial determination may be issued setting farth the individual's
liability to reimburse the fund for such overpayment."

The above statute is the section under vhich the Commission has proceeded. It also
should be noted that the Commission, not the defendant employer, Red Granite, has
raised the issue of reimbursement., (Red Granite is apparently insolvent.) This
the Commission has a perfect right to do under the provisions of Section 108.04(13)

(a),

Finally, as noted, in addition to social security deductions, withholding tax
deductions were also made by the N.L.R.B. from the back pay awarded to the plain- -
tiff. If the payment from the award of social security taxes was not sufficient to
denominate a back pay award "wages,! certainly the deduction of income taxes from
the award reroves all doubt., If this award were in the nature of a penalty or
damages then obviously no income taxes would have been due or owing, The contrary
"action has been taken which is consistent with the language of both Justices Reed
and Frankfurter in the Nierctko case.

We therefore conclude for the above ocutlined reasons the findings and decision
of the Commission find adequate support in the record, and it would therefore appear
that the plaintiff herein has been overpaid the sum of ¥1,061.50.

The Commission's decision so finding is confirmed in all respects. Counsel for
the Industrial Commission may prepare the necessary form of judgment confirming the
findings ard decision here urder review. Same should be submitted to counsel for
© the plaintiff before submission to the Court. for signature.

Dated, December 1i, 1962.

RICHARD W. BARDWELL
Circuit Judge





